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(i) 
QUESTIONS PRESENTED 


I 


Whether a finding by the District Court for the District of 
Columbia that appellant, a licensed physician and surgeon, performed 
an abortion upon a woman, is erroneous as a matter of law, where the 
finding is made upon disputed testimony which did not directly support 
the finding and which if undisputed, was susceptible to other rational 


inferences in favor of appellant? 


II 


Whether the admission into evidence of an account of a telephone 
conversation between appellant and a witness, given by a policeman who 
listened on a telephone extension after directing the witness to call 
appellant, constituted reversible error because of the Federal 
prohibition against wire-tapping under Section 605 of the Communications 
Act of 1934, (47 USCA 605) ? 


Ill 


Whether a statute which provides that a physician's license to 
practice medicine may be revoked or suspended upon a showing to the 
Equity Court that he (the doctor) has been guilty of "misconduct" is void 
or unconstitutional because it is too vague and too indefinite to meet 
valid statutory requirements ? 


IV 


In a statute which contains a section designating "conviction" of a 
felony as a ground for revoking a license to practice medicine, can mere 
satisfaction that a crime has been committed - short of criminal 
conviction - form the basis of a determination under another section of 


the statute providing for revocation for "misconduct"? 
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Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States 
District Court for the District of Columbia revoking the license of 
defendant Ladrey (appellant herein) to practice medicine and surgery 
in the District of Columbia under the provisions of Title 2, Section 123 
of the District of Columbia Code. 


The jurisdiction of this Court is invoked under the provisions of 
Section 1291, Title 28, United States Code. 
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STATEMENT OF THE CASE 


- 


On November 26, 1954, one Helen Leftwich died in an apartment 
on 13th Street Northeast. According to the Deputy Coroner, death 
resulted from peritonitis due to septic abortion. Dr. Ladrey, appellant 
herein, was arrested on November 27, 1954, on an abortion charge by 
officers of the Metropolitan Police Dept. (J. A. 36, 37) On January 
11, 1955, in Case Number 1265-54, entitled United States v. Henry M. 
Ladrey, a grand jury returned an Ignoramus in the case. (J. A. 52, 53) 


On July 19, 1955, in Civil Action No. 3156-55, the United States 
Attorney for the District of Columbia filed a complaint on behalf of the 
Commission on Licensure to Practice The Healing Art In The District 
of Columbia---seeking revocation of appellant's license on the grounds 
that he had committed the abortion upon Helen Leftwich. 


Trial was finally had on February 19, 1957. |The Court found 
for the plaintiff, and judgment revoking appellant's license was entered 
on February 27, 1957. It is from this verdict and judgment that 
appeal is taken. | 


Plaintiff's proof consisted of the testimony of the dead girl's 


paramour, George Matthews, and a police officer of the Homicide Squad, 
Keith Gosman. According to Matthews, he was in the doctor's office 
for treatment to his foot on November 18, 1954, and while there 
mentioned to the doctor that his girl friend was pregnant, and "asked 
him if there was anything possible that he could do towards us in this 
particular case;" and he was told to bring her in on the next Saturday. 
On the appointed day Matthews drove Miss Leftwich in his automobile 
all the way to New York City, where she visited her sister who is a 
nurse, for about a half hour, and then drove straight back to the 
District of Columbia and directly to Dr. Ladrey's office, arriving 
there at about 5:45 P.M. | There were patients in the waiting room, 
and after some considerable time it was their turn. Miss [eftwich 
went in to the private office while Matthews waited in the outer room. 
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After one half hour, the doctor and the girl came out, and Matthews 
took the girl home to her apartment. Matthews visited Miss Leftwich 
again on the next day (Sunday); and on Wednesday, November 24, 1954, 
he went to the girl's apartment after receiving a telephone call at about 
1:30 P.M. Matthews stayed at the apartment until about 10:30 P.M., 
then went home; but returned the next morning. According to Matthews 
he made several phone calls to appellant during the day, and finally, 
after a 11:45 call, Dr. Ladrey came to the girl's apartment. Appellant 
rushed to the bed, gave Miss Leftwich a needle, and stated that she 
was dead. Then appellant is alleged to have told Matthews not to 
mention to anyone that he had been there, grabbed a phone number off 
of a pad on the telephone stand, and left the apartment. 


Officer Gosman of the police department testified that he and 
Sgt. Waters of the homicide squad questioned Dr. Ladrey on the 
afternoon of November 27, 1954, and that Waters took a typed statement. 
(J.A. 37) Gosman stated that Ladrey first gave answers to his 
several questions denying that the girl came to his office and that he 
(Ladrey) had ever been to her apartment. Then, according to Gosman, 
Matthews was brought into Ladrey's presence, "told his story;'' and then 
taken away. At this time, states Gosman, Ladrey admitted that the 
girl and Matthews had come to his office, and that he had gone to the 
girl's apartment. Then Gosman related alleged telephone conversations 
between Matthews and Ladrey which took place when Matthews called 
Ladrey from a police department telephone at Gosman's direction. 
Gosman stated that he "monitored the conversation through an 
extension telephone, (J.A. 39) and that after Dr. Ladrey told Matthews 
to come to his office, he asked Matthews if he was sure he was not 
being followed by the police. (J.A. 40) This testimony was admitted 


over appellant's objection to it as wire-tap evidence. 


On cross examination Gosman admitted that Ladrey refused to 


make a statement (J.A. 42), and refused to answer questions. (J.A. 42). 
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Ladrey was called by appellee, and denied any complicity. He 
also vehemently denied that he made any statement to Gosman or 
answered any questions. lLadrey also stated that Lt. Hartnett, and 
not Sgt. Waters, was with Gosman when Gosman attempted to question 
him. 


In a short opinion (J.A. 55, 56) the court found "the defendant 
guilty on the charge of having performed an abortion, " and stated that 
it arrived at that conclusion because it believed the accomplice 
Matthews, and did not believe the defendant, mainly because he had 
made some contradictory statements to the police. 


STATUTES INVOLVED 
Title 2, Section 123, D.C. Code (1951 Ed.) 


The District Court of the United States for the 
District of Columbia, sitting as a court of equity, 
may suspend or revoke any license issued and any 
registration effected under this chapter, upon 
evidence showing to the satisfaction of the court that’ 
the licentiate or registrant, as the case may be, has 
been guilty of misconduct or is professionally 
incapacitated. 


Title 2, Section 13, D.C. Code (1951 Ed.) 


If a person licensed or registered under the 
provisions of this chapter be convicted in the 
District Court of the United States for the District 
of Columbia of any felony, the court, without 
further hearing or procedure, may suspend for 

_ Such time and under such conditions as it deems 
proper, or may revoke, the license or 
registration of the defendant, in addition to 
imposing any other penalty provided by law. . . 
47 U.S.C.A., Sec. 605 

ie . - and no person not being authorized 
by the sender shall intercept any communication and 
divulge or publish the existence, contents, substance, 


purport, effect or meaning of such intercepted com - 
munication to any person ite 
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Amendment V to the United States Constitution 

No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty or property, 


without due process of law; nor shall private property 
be taken for public use, without just compensation. 


SUMMARY OF ARGUMENT 


Appellee attempted to prove the ultimate fact in issue - that 
appellant committed the abortion -- by circumstantial evidence alone. 
For that reason, it was under a burden to first prove relevant, 
circumstantial facts, either by direct evidence or by inference from 
other facts which had been established to the exclusion of all other 
reasonable hypotheses. Appellee offered no evidence bearing on some 
of the relevant circumstantial possibilities; others he sought to establish 
by inferences from facts of a lower order which themselves depended 
upon inferences from the testimony of two patently unreliable 
witnesses; an accomplice and a detective. Thus, it sought to prove 
the ultimate fact by a multi-link chain of inferences anchored at the 
bottom upon the testimony of these two witnesses. This did not afford 
the certainty required to legally establish even the circumstantial facts. 
A fortiori, the ultimate fact could not legally be established by such 
proof, even if the quantum needed were only a fair preponderance of the 
evidence. Much less, where, as here, the proof must be clear and 
free from doubt. The finding that appellant committed the abortion is 
clearly erroneous and rests upon legally insufficient evidence. This 
Court has the authority to reverse on either grounds. 


Inasmuch as appellant, as the "sender" of his part of the 


conversation, did not acquiesce in either the "listening" or the 
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"divulgence" of the intercepted conversation and the witness, Matthews, 
could not waive the protection of the wire tapping statute as to appellant, 
the divulgence by Officer Gosman of the monitored conversation between 
Matthews and Ladrey was in violation of 47 U.S.C.A., Section 605, and 


the admission of the conversation in evidence was reversible error. 


Section 123 of Title 2, District of Columbia Code, providing for 
revocation for "MISCONDUCT" is too vague and indefinite to meet the 
requirements of due process. In Czarra v. Board of Medical 
Supervisors, 25 App. D.C. 443, (1905), this Court reversed the 
revocation of the license of a physician on the statutory ground of 
"unprofessional and dishonorable conduct, "' holding the statute to be 
void for uncertainty. The term "MISCONDUCT," in the present 
statute, without definition or qualification, is even less definite than 


the terms invalidated in the Czarra case and is therefore insufficient 


to support the revocation of appellant's license in this case. 


Inasmuch as revocation of a license due to the commission of 
felonious crime is dealt with only in Section 131 of Title 2, and that 
section designates "conviction of any felony" as the grounds, anything short 


of conviction in a criminal proceeding will not satisfy the statute. 


ARGUMENT I 


THE EVIDENCE PRESENTED WAS INSUFFICIENT 

TO WARRANT THE COURT BELOW IN FINDING 

THAT APPELLANT COMMITTED AN ABORTION 

No testimonial evidence was offered directly positing the main 
issue - whether or not appellant committed an abortion. Appellee 
relied upon circumstantial evidence alone to establish the ultimate fact. 
In the absence of direct evidence, circumstantial evidence can be 
sufficient to sustain an ultimate finding depending solely thereon for 
support only if the circumstances proved by the evidence are of such 
a nature that it is the only conclusion that can be fairly or reasonably 
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drawn therefrom. It is not sufficient that the circumstances merely 
be consistent with the conclusion sought to be established; it is necessary 
that they be inconsistent with any reasonable theory to the contrary. 
Rider v. Griffith, 154 F. 2d 193 (C.C. P.A. 1946); Mescall v. W. T. 
Grant Co., 133 F. 3d 209 (7th Cir. 1943), cert. denied, 319 U.S. 759, 
rehearing denied, 320 U.S. 214; Mutual Life Ins. Co. of New York v. 
Zimmerman, 75 F. 2d 758 (5th Cir. 1935); U. S. Fidelity & Guaranty 
Co. v. Des Moines Nat. Bank, 145 F. 273 (8th Cir. 1906); In re Metal 
Extrusions Inc., 145 F. Supp. 51(D.C. Fla.); Scarborough v. 
Aeroservice, 155 Neb. 749, 53 N. W. 2d 902 (1952). Moreover, 
whenever circumstantial evidence is relied on to prove a fact, the 
circumstances themselves must be proved, and not presumed. Chicago 
M & St. P.R. Co. v. Coogan, 271 U.S. 472, 70 L. Ed. 1041 (1926); 
United States v. Ross, 92 U.S. 281, 23 L. Ed. 707 (1876). A fact 
desired to be used circumstantially to prove an ultimate fact must 
itself be established by direct evidence (United States v. Ross, supra); 
or, if the circumstantial fact is sought to be established only by an 
inference or a chain of inferences from other circumstantial facts, all 
prior facts in the chain of inferences must be established to the 
exclusion of every other reasonable hypothesis, in order to support a 
final inference to the ultimate fact in issue. New York Life Ins. Co. 
v. McNeely, _ Ariz. , 79 P 2d 948 (1938). 


In absence of direct evidence to prove a human act, same may be 
proved by proof of such circumstances as (1) opportunity to do the act, 
(2) means to do the act, (3) motive to do the act, (4) design to do the 
act, and (5) guilty consciousness of the act. We shall demonstrate 
that, with respect to some of these circumstances, no evidence was 
introduced logically relevant to the proof thereof; and that, with 
respect to others, while evidence of sufficient relevancy to be admissible 
was introduced, such evidence was of insufficient weight to support the 
inference sought to be established thereby. 


8 
1. Opportunity to Commit the Abortion 


As tending to prove that appellant had the opportunity to commit 
the abortion of which he was charged, appellee offered the testimony of 
an accomplice, one Matthews, who testified that on Saturday, November 
20, 1954, at approximately 6:00 in the evening, he and the deceased 
went to appellant's office and waited there until approximately 7:45 P.M., 
and that appellant then beckoned for the deceased to come into his 
inner office. She entered, leaving Matthews in the outer office, and 
emerged about half an hour later, at which time they both left appellant's 
office. (J.A. 17, 18, 30) So that if Matthews testimony be taken as 
true, the only time, according to all the evidence, that the appellant 


saw the deceased during her pregnancy was during this half hour interval. 


But, let us test the quality of Matthews! testimony to see if it warrants 
sufficient weight to establish the fact which he asserted. On cross 
examination, Matthews admitted that on November 20, the day on which 
he testifies he visited appellant's office, he and the deceased were in 
New York. (J.A. 27, 28, 29, 30) However, he sought to reconcile 
that fact with his assertion that he was in Washington, by testifying that 
he and the deceased left Washington for New York at about 3:00 A. M., 
November 20 and arrived, by automobile, in New York at about 10:00 
A.M, that morning; that they stayed in New York for only about half an 
hour and then turned around and drove back to Washington; that they 
arrived in Washington at about 5:35 P.M. on the same day, and that 
they drove immediately to appellant's office. This account is as 
incredible as it is ingenious. Testimony that the deceased and her 
paramour traveled by automobile for fifteen hours, with the exception 
of a half hour interruption, and at a time when deceased was supposedly 
three months pregnant, and that, at the conclusion of such a trip, 
reported to a doctor's office for an abortion without the deceased even 
availing herself of such ordinary means of rehabilitation as a woman 
could be expected to take even if she had not been traveling for fifteen 
hours, and even if she had not been pregnant, defies all rational belief. 
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Another suspicious circumstance of this account was that the half hour 
in New York was spent visiting a sister of the deceased who was a nurse. 


We submit that the prima facie inconsistency between the assertion 
that Matthews and the deceased were in the appellant's office early in 
the evening of November 20, 1954, and the admission that they were 
both in New York on the same date is not allayed by this strained 
attempt at reconciliation of the two facts. Indeed, Matthews 
credibility was further diminished by evidence of his prior contradictory 
statement at the inquest to the effect that he and the deceased had entered 
the appellant's rear office and that the deceased had continued on into the 
back office. 


In addition, the evidence contained not only contradictions of 
Matthews’ testimony on other issues by other of appellee's witnesses, 
but also self-contradictions by Matthews on other issues. For 
example, Matthews testified that at the time the appellant arrived at 
the deceased's apartment and found her dead he, Matthews, had 
observed a piece of flesh hanging from deceased's vagina. (J.A. 25, 26) 
He had first observed this the day before. (J.A. 22, 23) Yet, Dr. 
Rosenberg, the Deputy Coroner, testified that in performing the 
autopsy, he did not note any such protrusion. (J.A. 12) Matthews, 
further testified that, when appellant arrived at the deceased's apartment 
and found her dead, appellant said nothing about calling the police. 

(J.A. 25, 26) Yet, the evidence shows that, at the coroners' inquest, 
Matthews stated that appellant, upon ascertaining that the deceased was 
dead, had exclaimed, "She is dead. Oh, my God. I will call the 
police, ' and that Matthews had responded with, 'What is the point of 
calling the police?", and told appellant that he would call an ambulance. 
(J.A. 32, 33) Moreover Matthews testified that the appellant, upon 
his arrival at the apartment, rushed over and gave the deceased a shot 
in her arm. (J.A. 25) Yet, the evidence shows that at the coroner's 
inquest Matthews stated that the appellant, upon his arrival, had merely 
felt the deceased's pulse, he guessed; that he didn't know what the doctor 
actually did do. (J.A. 35, 36) 
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We submit that the incredibility of Matthews' story concerning 
their trip to New York and the fact of his self-contradiction and his 
contradiction by another of appellee's witnesses, a disinterested 
witness, renders Matthews testimony too unreliable to support a 
circumstantial fact which, itself, must form the basis of an inference 
to the ultimate fact. Cf. New York Life Ins. Co. v. McNeely, supra. 


The only other evidence introduced as tending to prove that 
deceased had been in appellant's office on November 20, 1954, was the 
testimony of Officer Gosman, a member of the District of Columbia 
Police Force, who had interrogated appellant at police headquarters 
in an attempt to make a case against him. Officer Gosman, on 
direct examination, testified that at the time of such interrogation, 
appellant admitted that the deceased had visited his office on that date. 
(J.A. 38, 39) | But, Gosman's testimony on this point was completely 
devastated when thereafter, in answer to a question posed by the trial 
judge, he admitted that appellant had refused to answer any question. 
(J.A. 42) According to Gosman's testimony, another police officer, 
named Waters, was present with Gosman at the time he interrogated 
the appellant. (J.A. 37) Yet appellees, notwithstanding the rule that 
testimony relating to oral admissions of a party is regarded as evidence 
of the weakest and most unsatisfactory character, and notwithstanding 
the fact that Gosman had contradicted himself, did not produce Officer 
Waters to corroborate Gosman's testimony, and made no attempt to 
rehabilitate Gosman. In view of the fact that appellant testified that 
only Gosman and a Lieutenant Hartnett were present with him at police 
headquarters when the attempt to question him was made, (J.A. 44, 45), 
we feel it fair to say that extraordinary inference is raised by appellee's 
failure to produce Officer Waters. Suffice it to say that Gosman's 
testimony patently is not of the caliber required to establish a circumstance 
which itself must serve as a basis for an inference to the ultimate fact. 

1 


(Sylvain v. Page, 84 Mont. 427, 276 P. 16 (1935); cf. Jackson v. United States, 91 U.S. 
App. D.C. 60 (1952) Ce ETT 
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We suomit that the circumstantial fact of deceased's visit to 
appellant's office can not fairly and reasonably be inferred from 
nothing more than the testimony of an accomplice whose own contra- 
dictions and those of another discredit him, and the uncorroborated 
and, to say the least, discredited testimony of a police officer as to 
an oral admission made by the accused while in custody. But even 
if we were to overlook the unreliable nature of the evidence upon which 
appellee relied to establish deceased's visit to appellant's office, and, 
for the purpose of argument, were to assume that such visit did occur, 
that fact alone is incapable of providing sufficient legal support for the 
probandum that this appellant had the opportunity to commit the 
abortion. It is of course an elementary principle of logic that there 
is not necessarily a probative relationship between two events simply 
because one follows the other in point of time. Before appellant 
can fairly be considered to have had the opportunity to commit the 
abortion, it necessarily must have been established that the producing 
cause of the abortion had not been set into operation prior to her visit 
to appellant. There is no evidence bearing upon that point whatsoever. 
Of course, the trier of fact through speculation could conclude that 
the producing cause had not been put in operation before deceased 
visited the appellant, but, to give full vent to his imagination, he could 
as fairly, and as easily, and as unwarrantedly, have concluded that, 
some time before the visit, the deceased herself took measures to 
cause an abortion, or that, during the hurried visit to the nurse in 
New York, measures were taken to produce an abortion, or that the 
deceased, at some time prior to the visit, had fallen or slipped or 
suffered some other accident which produced the abortion. Indeed, 
he could, by the same process of speculation, have concluded that 
the 15-hour ride had caused the abortion. In view of the multitude of 
probabilities present and the lack of any evidence tending to support 
any of them, it is manifest that the inference that the appellant had the 


opportunity to commit the abortion simply because the deceased had 
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visited him on that date, is not the only inference that can fairly and 
reasonably be drawn. It is therefore unwarranted. Cf Chicago M & 
St. P. R. Co. v. Coogan, supra. Mescall v. W. T. Grant, supra; 
Kentwood Lumber Co. v. Illinois Cent. R. Co., 65 F. 2d 663 (5th Cir 
1933); Levy v. Vaughan, 42 App. D.C. 146 (1914). 


2. Means to Commit the Abortion 


When a human act is sought to be proved by circumstantial 
evidence alone, one of the circumstances often relied upon, indeed _ 
often necessary to be proved, is that the person accused of committing 
the act must have had the means todo so. Here the record is 
absolutely void of any evidence bearing upon this point. There was 
none of the usual testimony such as the presence in the appellant's 
office of instruments which are capable of being used for such purpose, 
or of the presence in the appellant's office of drugs which are capable 
of producing an abortion. Indeed, appellee's expert witness, the 
Deputy Coroner, testified that it could not be determined what means 
had been employed and that he could not determine whether or not the 
abortion had been self-induced. In the absence of evidence, the trial 
court could not legally infer that appellant had the means of committing 
the act of which he was accused. 


Fi Motive to Commit the Abortion 


An indispensable circumstance to be proved in virtually all 
cases where circumstantial evidence alone is relied upon to prove the 
doing of a human act is that the accused must have had a motive for 
doing the act. In this case, not only is there no evidence tending to 
prove the presence of motive, but, to the contrary, all the evidence 
relevant to this point tends to disprove motive. It is fair to say, we 
believe, that it is highly unlikely that a licensed physician would 


volunteer a free abortion, yet, in the light of the evidence, the trial 
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court necessarily must have concluded that this unlikely event did 
happen. There is no evidence that appellant was even asked to commit 


an abortion! There was no testimony as to any conversation by the 


appellant and the deceased. The accomplice, Matthews, testified 
merely that he had visited the doctor several days prior to November 
20, 1954, for the purpose of getting his sprained ankle treated, and 
that during that visit he had informed the doctor that his girl friend 
was pregnant and had asked the doctor was there anything that he could 
do for them. (J.A. 16,17). Certainly it is not unusual that one 
should consult a physician about a pregnant woman, nor can such an 
inquiry be construed, without unnatural strain, as being a request to 
abort. There is no testimony from Matthews even that he intended that 
this inquiry should bear this meaning; nor is there any evidence that 
the doctor placed that meaning upon it. Any conclusion by the trial 
court that these words amounted to a request to abort as against a 
normal request to attend a pregnant woman is unwarranted, because 

it obviously is not the most fair and reasonable conclusion that can be 


drawn therefrom. 


In the usual abortion case a cogent item of evidence is the 
passage of money or the agreement for compensation which usually 
involves a sum of money not normally compatible with a routine visit 
to a doctor. One would be hard put to believe that even the kindly 
old family doctor would be disposed to commit an abortion gratis. 

In this case, there is no evidence that any compensation was paid 
appellant or was even discussed with appellant. There is no 
evidence that appellant was under any obligation to the deceased or 

the accomplice, Matthews, which would have motivated him to 
perform the abortion without present consideration. In aword, under 
the evidence in this case, the appellee had no motive for committing 


the act of which he was accused. 
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4. Design to Commit The Abortion 


It is an often used technique of proving a human act, by 


circumstantial evidence, to establish that the accused had a design to 
commit the act so that the trier of fact might conclude by inference 
therefrom that the accused did commit the act. Sucha conclusion 

is unwarranted in this case because there were no evidentiary facts 
from which design might be inferred. Let us assume that the 
deceased desired an abortion. This can be nothing more than an 
assumption, because, for all that one knows from the evidence, the 
abortion may have been caused by a slip, or a fall, or an accident 
quite beyond the control of the deceased. But, for the purpose of 
argument, we will assume that the deceased desired an abortion. 
There is no evidence that any such desire of the deceased, if it did 
exist, was communicated to the appellant. The accomplice, 
Matthews, testified that several days before November 20, 1954, he 
told the appellant that his girl friend was pregnant and that he asked 
him if he could do anything for them. Aside from the fact that this 
language, in itself, is innocuous, there was no evidence that Matthews, 
at the time he made this inquiry, believed, or had any reason to 
believe, that this appellant would be disposed to commit an abortion, 
nor was there any evidence that Matthews knew, or the appellant knew 
that the deceased would be disposed to submit to an abortion. 
Appellant could hardly have formulated a design to commit the abortion 
in this information vacuum. Any conclusion that he had such design 
can only be the product of sheer conjecture and is therefore legally 
insufficient to support an inference that the appellant did commit an 


abortion. 


5. Guilty Consciousness That the Abortion Had Been Committed 


Guilty consciousness of the commission of an act is often sought 
to be proved as a link in the chain of circumstantial evidence to prove 
that the one possessing the guilty consciousness committed the act. 
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In an effort to prove such a circumstance in this case, appellee 
introduced the testimony of the accomplice, Matthews, that on the 

night of November 20, he had called appellant on the telephone. 
Matthews did not state what he said to appellant on the telephone, but 
testified that, 'Dr. Ladrey told me that he was still in bed and not to 
talk to him over the telephone about those matters." (J.A. 24) | What 
"those matters" meant, the evidence does not disclose. Matthews 


further testified that the appellant, after arriving at the deceased's 


apartment and finding her dead told him "not to mention it to anyone 
that he was there and to call the ambulance." (J.A. 25) However, 


the evidence disclosed that Matthews had made no such statment at 


the coroner's inquest, and that at the inquest he had testified that the 
appellant, upon arriving and finding the deceased dead had exlaimed, 
"She is dead, Oh my God. . . I will call the police."" To this 
Matthews had replied, ''What is the point of calling the police, I would 
call the ambulance if there is anything that could help her." (J.A. 32, 
33) Appellee also introduced the testimony of Officer Gosman that 
appellant, while being interrogated at police headquarters, had told 
the interrogating officers that he had never visited the deceased's 
apartment, and that the deceased had never been to his office with 
Matthews, but that, when they confronted him with Matthews, appellant 
admitted that he had been to deceased's apartment, and that the 
deceased and Matthews had been to his office on November 20. (J.A. 37, 
38, 39) Gosman also testified that Matthews, while at police head- 
quarters on November 26, 1954, had made two telephone calls to 
appellant. Gosman monitored the conversation through an extension, 
and heard Matthews tell appellant that he had been questioned through 
the entire day by the police and that he was scared. Gosman testified 
that appellant told Matthews to come to his office and asked Matthews 
if he were sure that he wasn't being followed by the police. (J.A. 39, 
40) The admission of this testimony concerning the monitored 
telephone conversation will be particularly treated in a later portion of 
this brief. Aside from the demonstrated unreliability of the testimony 
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of both these witnesses, the universal weakness of evidence of oral 
admission of a party and aside from appellant's testimony denying the 
truth of their testimony, even if we were to accept the facts to be that 
appellant had declined to discuss "those matters" over the telephone 
with Matthews, had visited deceased's apartment and found her dead, 
and had told Matthews not to mention to anyone that he was there, had, 
at police headquarters, at first denied visiting deceased's apartment 
and deceased visiting his office, but had later admitted both, and 
during the monitored conversation had told Matthews to come to his 
office and had asked Matthews if he was sure he was not being followed 
by the police ---- even if these were assumed to be the facts, under 
the evidence they would not support an inference therefrom to the 
existence of a sense of guilt which in turn would be a circumstance 
from which the commission of the abortion by appellant might be 
inferred. It has been stated that "the conduct of one accused of 
crime is the most fallible of all competent testimony." Smith v. State, 
9 Ala. 990, 995 (1846). The normal opportunity for erroneous 
inference from testimony respecting appellant's conduct was greatly 
increased in this case by the following factor. The evidence disclosed 
that Dr. Ladrey, twelve years before his trial, had been convicted of 
bribery. With that conviction in his background, the appellant 
certainly would have every motive to isolate himself from involvement 
in this abortion. It is as fair and as reasonable to infer that his 
conduct, to which Matthews and Gosman testified, was, but an effort 
to ward off involvement as that it was a manifestation of an inner sense 
of guilt. Certainly, if any licensed physician had gone to deceased's 
apartment and found her dead, and had learned that she had undergone 
a miscarriage, he might very naturally have reacted, not only as they 
testified that the appellant acted, but by insisting, from beginning to 
end, that he knew nothing at all of the matter. How much more 
natural it would be for this appellant to say, in effect, 'Don't involve 
me in this, I don't know anything about it... Why? Because he 
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would be apprehensive, with his record, that as soon as his name 
cropped up that he would be the target of a criminal charge. That 

his apprehension would have been well founded is borne out by the fact 
that that is precisely what happened to appellant. They accused 
appellant of performing a criminal abortion. They took the matter 
before the grand jury, which promptly returned an Ignoramus. Thus, 
palpably, an inference of guilty consciousness itself rests upon too 
uncertain premises to form the basis for the inference to the ultimate 
fact involved here. 


We feel that the following observations provide a fair evaluation 
of appellee's evidence taken as a whole: Appellee sought to prove 
that appellant had committed an abortion upon the deceased. It offered 
no direct evidence of this act and relied wholly upon circumstantial 
evidence. The circumstantial possibilities available to appellee were 
opportunity, means, motive, design, guilty conscience. Theoretically, 
the ultimate fact, the commission of the abortion, was susceptible of 
proof through proof of these circumstances. But there were no 
evidentiary facts remotely probative of means, of motive, or of 
design. Opportunity was sought to be established through the testimony 
of the accomplice, Matthews, as to the deceased's visit to the appellant's 
office and by the police officer's testimony that appellant had orally 
admitted that the deceased had visited his office. Matthews’ bizarre 
account of the deceased being present in both New York and Washington 
on the same day, his self-contradiction and his contradiction by the 
Deputy Coroner, should cast very grave doubt as to the reliability of 
his testimony and render it of little probative weight. Too, Gosman’s 
testimony of appellant's oral admission of the visit, should be regarded 
as the very weakest and most unsatisfactory type of evidence and 
insufficient to support an inference underlying an inference. In any 
event, if the visit had occurred, that it provided appellant with the 
opportunity to commit the abortion is certainly not the only fair and 


reasonable inference to be derived therefrom. Manifestly so, when 
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there is no evidence that the producing cause of the abortion had not 
been set in motion prior to that visit. Consciousness of guilt, in 
like manner, was sought to be proved by the testimony of Matthews 
and Gosman. Even if we were to close our eyes to the infirmities 
of this testimony and give it 100% weight, the conduct of appellant 
which is evidenced by that testimony is as consistent with desire to 
avoid involvement in this unfortunate matter as with an inner sense of 


guilt. Thus, it is legally insufficient to establish either. 


We submit that this appellant should not have been stripped of 
his right to continue in the practice of medicine on such uncertain and 
scanty proof. The evidence was insufficient even if the quantum of 
proof required in the ordinary court action or proceeding was all that 
was needed. But we think it fair to say that this action is analagous 
to a proceeding to disbar an attorney, and that the same rules regarding 
degree or quantum of proof necessary to justify disbarment of an 
attorney should be applicable here. In those cases the courts have 
consistently held that clear and convincing proof is required. The 
language of the Court of Appeals for the District of Columbia in the 


case of, In Re Addriaans, is strikingly appropriate. There the Court, 


in reversing an order of the Supreme Court of the District of Columbia 
disbarring an attorney, on the grounds that there was insufficient proof 
to support the order, stated: 
"The power to disbar ought always to be 
exercised with great caution and only in clear cases 
. . This is not a criminal proceeding but such 

a a charge [fraud] should be supported by a 

preponderance of satisfactory evidence. The case 

should be clear and free from doubt."' 28 Appeals, 

D.C. , 515 (1907) See Annot. 105, ALR 984, 987. 

It seems clear, upon this analysis, that the trial court should 
have dismissed the complaint against appellant for insufficiency of 
evidence. This Court is justified in reversing the order below even 


if it were confined in the scope of this review to the doctrine that the 
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judgment or order of the lower court will be overturned only if there 
is not substantial evidence to support it. But this court is not 
restricted by that doctrine; for, under the code, this is an equity 
proceeding, and a reviewing court in equity proceedings is authorized 
to review the evidence and make such order or decree as the court of 
first instance ought to have made. Keller v. Potomac Electric Power 
Company, 261 U.S. 428, 67 L. Ed. 731 (1923). 


ARGUMENT I 


THE COURT COMMITTED REVERSIBLE ERROR WHEN 
IT ALLOWED OFFICER GOSMAN TO RELATE A CON- 
VERSATION HE SAID HE OVERHEARD ON AN EXTEN- 
SION TELEPHONE IN THE POLICE DEPARTMENT 
AFTER DIRECTING A WITNESS TO CALL APPELLANT 
ON THE TELEPHONE 


The law seems to be clear that Gosman'‘s monitoring on an 
extension telephone constituted wire tapping? Also the trial court's 
ruling that "I had occasion to pass on this point in the case of U.S. v. 
Sullivan and the wire tapping does not apply to a situation where one 
of the parties acquiesced in the conversation being intercepted" is 
contrary to the law. Asa matter of fact, this Court specifically 
rejected this theory in unequivocal language when it dealt with the 
issue in the very same Sullivan case (Sullivan v. United States, 95 U.S. 
App. D.C. 78, 219 F. 24760). Chief Judge Edgerton (then Circuit 
Judge) met this question head-on, when he stated: ". . . . An Act 
of Congress forbids persons ‘not’ being authorized by the ’sender’ to 
‘intercept’ and ‘divulge’ a communication or its ‘meaning’. 47 U.S.C.A. 
Sec. 605. Even if Bolen consented - and it is not clear that he did - 
to a policeman's listening to the telephone conversation, the defendant 
was the ‘sender’ of this part of the conversation. As the Supreme 
Court has interpreted the Act, it requires the exclusion not only of a 
wrongfully intercepted conversation but also of evidence obtained by 
its use. . . ." (Ibid, 95 U.S. App. D.C. 80). 


2 United States v. Polckoff, 112 F. 2d 888; Sullivan v. United States, 95 U.S. App. D.C. 78, 
219 F. 2d aE 
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Furthermore it should be noted that it is the unauthorized 
interception and divulgence which violates 47 USCA Sec. 605, not the 
mere interception. Even if one party's authorization could waive the 
other party's right to privacy, Matthews’ "acquiescence" to Gosman's 
listening can hardly be equated with "authorizing" him to listen. And 
finally, there is no circumstance which will support the theory that 
Matthews authorized Gosman to divulge the conversation. Significant 
it is too, that Gosman alone testified about the telephone conversation. 


Matthews did not mention it. 


Aliso, in this case, we are not plagued with the usual problem of 
determining whether the evidence complained of resulted from, or was 
‘tainted’ by the interception. The conversation itself is the evidence; 
and its damaging effect is obvious when considered as a basis for the 
inference of guilty knowledge. 


ARGUMENT III 


TITLE 2, SECTION 123, D.C. CODE IS INVALID 

BECAUSE OF VAGUENESS AND INDEFINITENESS 

Appellant contends that Title 2, Section 123 of the D.C. Code is 
void and unconstitutional in that it is so vague and indefinite as to 


violate the requirements of due process. 


An analysis of this statute appears to bear out this contention. 
The old statute governing the grounds for revoking a medical practitioner's 
license was superseded by the present Code provision in 1929. The 
old statute made a license subject to revocation for several enumerated 


reasons, and for “unprofessional or dishonorable conduct."" This 


Court, in the case of Czarra v. Board of Medical Supervisors, 25 App. 
D.C. 443, ruled that "so much of the Act of Congress . . .. as 
authorizes the board . . . . to revoke the license of a medical 


practitioner upon conviction of ‘unprofessional or dishonorable 


conduct’ independently of other offenses . . . . is void for uncertainty." 
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The Czarra case was decided on May 2, 1905. On February 27, 
1929, the present law went into effect, and the instant case is the first 
time that this Court has been called upon to consider the measure. 
No previous attempt has been made to move against a practitioner 
under the provisions of Title 2, Section 123 of the Code. Although 
the District of Columbia has had its share of notorious abortionists 
in the last quarter century, no attempt was made to banish them from 
the medical profession, except under the terms of Title 2, Section 131, 
which provides for revocation of license by the trial court if one is 
convicted of a felony. This is so, even though several went to trial 
for committing criminal abortions three or four times before being 


convicted --- then banned. 


The explanation would seem to be that Section 123 is too broad 
and general for proper application. The section provides for 
revocation upon the grounds of MISCONDUCT. In this respect the 
law is unique. No other licensing statute in the United States contains 
such an unbridled term. The holding in Czarra, supra, is listed by 
the authorities as belonging to the minority rule on this subject. 
However, it should be remembered thatin Czarra the Court was 
dealing, not only with a more generally a¢cepted term, i.e., 
"unprofessional or dishonorable ,"' but that the term was placed in a 
statute which listed specific grounds for revocation from which some 
inkling of statutory intent might be drawn in interpreting the general 


terminology. 


One of the most prevalent statutory grounds for revoking a 
license is "unprofessional conduct" or "professional misconduct."" In 
many of the statutes the specific acts coming within the meaning of 
such terms are listed, while in others they are not thus defined, but 
the general terms are added to the list of enumerated reasons for 


revocation. It is true that the tendency of the courts is to declare 


valid most of the legislation dealing with licenses and their revocation, 
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and there is a demonstrated reluctance on the part of most tribunals 
to strike down a statute for vagueness: But it is equally true that 
no statute governing the practice of medicine in the United States 
contains language as indefinite and vague as the term here involved. 
It appears that MISCONDUCT is the one word in our language which 
can be used in such a statute to render it void for vagueness. The 
word has no guide post. There is no word in our language with 
opposite meaning. 


ARGUMENT IV 


THE LOWER COURT WAS WITHOUT AUTHORITY 

TO REVOKE APPELLANT'S LICENSE UPON THE 

GROUND THAT HE WAS GUILTY OF COMMITTING 

AN ABORTION WITHOUT APPELLANT HAVING 

FIRST BEEN CONVICTED OF COMMITTING THE 

ABORTION 

Section 123, as has been shown, is the omnibus section of the 
Healing Arts Practice Act. The term "misconduct" is of such 
general meaning as to embrace every type of undesirable conduct - 
including conduct amounting to a felony. Since this is true, Sec. 131, 
which deals particularly with conduct amounting to a felony, must 
have been intended to either limit, restrict or extend Sec. 123 insofar 
as Sec. 123 could otherwise be applicable to conduct amounting to a 
felony. It seems clear, on reason, that the legislature carved 
felony conduct out of Sec. 123 and set it apart for particular treatment 
under Sec. 131. 


As a beginning point of our thesis we think it fair to say that 
Sec. 131 insofar as it bears upon Sec. 123 must be regarded as either 
a procedural provision or a substantive provision. If it is procedural, 
then it might well be said that the two sections have concurrent 
applicability to felony conduct. But it is plain that Sec. 131 was not 


Full annotations on this specific issue, citing most of the cases thereon are contained in: 5 ALR 94; 
79 ALR 323; and 163 ALR 909. Also see Barsky v. Board of Regents of New York, 98 L. Ed. 830, and 
Annotation beginning on page 851. 
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intended by the legislature to be a procedural provision. _Its efficacy 
from a procedural standpoint would lie in the fact that it prevented 
multiplicity of proceedings by permitting a determination as to revocation 
to be made by the court in the criminal proceeding without resort to 
further independent proceedings. If Congress thus intended that the 
section be a procedural device to achieve that end, obviously it would 
have drafted the provision so that it would read in effect that the court 

in a criminal case, in which a licentiate is the defendant, without further 
hearing or procedure, may suspend or revoke any license upon a 

finding by the court that the licentiate has been guilty of misconduct. 

But, far from this, Congress conditioned the criminal court's power 

to revoke upon conviction of the crime which constitutes the gravamen 

of the criminal action. What of the case where the criminal court 
directs a verdict of acquittal because the evidence will not support a 
finding of guilt of the felony charged beyond a reasonable doubt, but 

the court is satisfied that the evidence clearly and convincingly 
preponderates toward guilt? May the criminal court enter a judgment 
dismissing the criminal case but revoking the license? No. Suppose 
the case goes to the jury and the jury returns a verdict of not guilty of 
the felony charged, but the criminal court is satisfied that the evidence 
clearly and convincingly preponderates toward guilt. May the court, 
notwithstanding the jury's verdict, revoke the license? No. Again, 
suppose the evidence in the criminal case does not prove the commission 
of the felony but does prove one of the elements of the crime, which 

in itself amounts to "misconduct". May the court revoke the license? 
No. Or suppose that the evidence in the criminal case does not prove 
the commission of the felony but does prove "misconduct" independent 

of the felony or any of its elements. May the court revoke the license? 
No. 


Finally, if Sec. 131 were meant to operate procedurally only, why 
would it be limited to felony cases? Why would it not be made 
applicable as well to misdemeanor cases? Any conduct which amounts 
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to a misdemeanor is "misconduct". Why, then,is not the court upon 
conviction of a misdemeanor authorized to revoke? 


The plain answer to these questions seems to us to be that 
Congress was not contemplating procedural efficiency and economy of 
time and administration when it enacted Sec. 131. That section is 
plainly a substantive provision. Congress intended to, and did, 
limit the broad, general authority conferred by Sec. 123, by removing 
therefrom the authority of the equity court to revoke upon a finding 
by it that a licentiate has been guilty of conduct amounting to a felony. 
When Sec. 123 is construed in connection with Sec. 131, the conviction 
is inescapable that, where the conduct relied upon amounts to a felony, 
the equity court may revoke only upon finding that the licentiate has 
been convicted of the felony. A finding of conviction is required for 


revocation and is sufficient for revocation. 


To construe this statute otherwise would be to attribute to 
Congress an unwarranted whimsicality and to raise serious constitutional 
questions. To construe it as we contend is to ascribe the symmetry 
and consistency of policy to these sections which is necessary to 
prevent them from being incompatible to each other and the constitution. 
To demonstrate: In any case the decision to revoke must be made by 
the court. What considerations of logic or policy would suggest that 
Congress intended on the one hand to restrict one court's authority to 
revoke by conditioning it upon conviction of the felony conduct, and, on 
the other hand leave another court free to revoke for the same felony 
conduct without the antecedent conviction. Or, to put it another way, 
would Congress have intended that a licentiate who has been made a 
party only to a proceeding under Sec. 123 could be found "guilty" of 
felony conduct and shorn of his license with only the procedural and 
evidentiary rules of equity available to him, while a licentiate who 
was a party in a criminal proceeding involving the same felony conduct 
could be shorn of his license only after having been convicted in 


accordance with the procedural and evidentiary rules and constitutional 
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safeguards applicable to criminal proceedings. It will not suffice to 
hypothesize that the criminal defendant who is acquitted may thereafter 
be made a party in an equity proceeding under Sec. 123, found guilty 
by the equity court of the felony conduct of which he had been acquitted 
in the criminal proceeding, and then deprived of his license. For, 

if Congress had intended that the Court might revoke notwithstanding 
antecedent acquittal, would it not have most certainly authorized the 
Court to do so in Sec. 131 and thus have obviated the necessity for a 
subsequent proceeding ? 


While no judicial precedent on this point exists, we submit that 
the foregoing analysis compels that these sections of the Act be 
construed to condition the authority of the United States District Court 
for the District of Columbia to revoke a physician's license for felony 
conduct upon an antecedent conviction of that felony - this whether the 
Court be sitting as a criminal court under Sec. 131 or as a court of 
equity under Sec. 123. Since there was no such antecedent conviction 


here, the lower court's order was unauthorized. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgment of 
the District Court in this case should be reversed. 


WILLIAM B. BRYANT 
WILLIAM C. GARDNER 
JOSEPH C. WADDY 


615 F Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 
UNITED STATES DISTRIC COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed July 19, 1955] 


COMMISSION ON LICENSURE TO PRACTICE 
THE HEALING ART IN THE 

DISTRICT OF COLUMBIA, 

1740 Massachusetts Avenue, N. W., 
Washington, D. C. 

c/o United States Attorney 

U.S. Courthouse 

Washington 1, D. C. 


Plaintiff, : 
v. ! : Civil Action No. 3156-55 


DR. HENRY M. LADREY, 
234 N Street, N. W., 
Washington, D. C., 


Defendant 


COMPLAINT TO REVOKE LICENSE TO PRACTICE 
MEDICINE AND SURGERY 
The Commission on Licensure to Practice the Healing Art in the 
District of Columbia, respectfully shows the Court by its petition as 


follows: 


1. The plaintiff is the Commission on Licensure to Practice the 
Healing Art, duly created to administer the provisions of the Act of 
Congress entitled, ''Healing Arts Practice Act, District of Columbia 
1928". (February 27, 1929, 45 Stat. 1340, ch. 352, Sec. 48.) This 
Court has jurisdiction pursuant to the provisions of Title 2, Section 123, 
D. C. Code. 


2. The defendant, Dr. Henry Milton Ladrey, was licensed to 


practice medicine and surgery in the District of Columbia on March 11, 
1938, and holds District of Columbia License No. 209, Class 6, and 


said license is now in full force and effect. 
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3. Plaintiff avers that the defendant has been guilty of mis- 
conduct in that while a duly licensed and registered doctor and surgeon 
in the District of Columbia, the defendant did, on or about November 23, 
1954, prescribe or administer a medicine or drug or substance whatever, 
or used an instrument or means on the person of Helen L. Leftwich, 
who was then pregnant, with the intent of procuring a miscarriage on 


said person. 


4. Asa result thereof, Helen L. Leftwich did have a miscarriage 
and thereafter, expired on or about November 26, 1954. ~ 


5. Defendant's action in regard to the events described in para- 
graph 3 of the complaint has otherwise been offensive in that following 
the events set forth in paragraph 3 of the complaint defendant visited 
the deceased, and denied doing so, and further defendant failed to 


notify the police or the coroner as good medical practice dictates. 


WHEREFORE, plaintiff prays that this honorable Court will 
revoke the defendant's license to practice medicine and surgery in the 
District of Columbia. 


COMMISSION ON LICENSURE TO PRACTICE 
THE HEALING ART IN THE DISTRICT OF 
COLUMBIA 


BY: /s/ Daniel L. Seckinger 
Daniel L. Seckinger, M.D., Dr. P. H., 
Secretary. 


/s/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 


/s/ Oliver Gasch 
OLIVER GASCH 
Assistant United States Attorney 


/s/ Frank H. Strickler 
FRANK H. STRICKLER 
Assistant United States Attorney 


/s/ Joseph A. Rafferty, Jr. 
JOSEPH A. RAFFERTY, JR. 
Assistant United States Attorney 
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DISTRICT OF COLUMBIA, SS: 


I, Daniel L. Seckinger, M.D., Dr. P.H., on oath depose and 
say that Iam Secretary of the Commission on Licensure to Practice 
the Healing Art in the District of Columbia; that I have read the foregoing 
and annexed complaint, by me subscribed as Secretary of the said Com- 
mission, and know the contents thereof, and that the matters and things 


stated therein I do verily believe to be true. 
/s/ Daniel L. Seckinger 
DANIEL L. SECKINGER, M.D., Dr. P.H., 
Secretary , Commission on Licensure to 


Practice the Healing Art in the 
District of Columbia. 


/s/ John Paul Foley 
NOTARY PUBLIC, D.C. 
[ Filed Sep 6, 1955] 


ANSWER TO COMPLAINT TO REVOKE LICENSE 
TO PRACTICE MEDICINE AND SURGERY 


First Defense 


The complaint fails to state a claim upon which relief can be 
granted. 


Second Defense 


The cause of action herein is res judicata, the charges herein 


having been ignored by the Grand Jury. 
Third Defense 
The defendant admits Paragraphs One and Two of the complaint. 
Fourth Defense 


The defendant denies the allegation contained in Paragraph Three 
of the plaintiff's complaint. 
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Fifth Defense 


The defendant denies the allegation contained in Paragraph Four 
of the plaintiff's complaint. 


Sixth Defense 


The defendant denies the allegations contained in Paragraph Five 
of the plaintiff's complaint. 


WHEREFORE, the defendant prays: 
1. That the plaintiff's complaint be dismissed. 
2. Such other relief as the Court deems just and proper. 


/s/ James T. Wright 


James T. Wright 
2003-12th St., N. W. 
Washington 9, D. C. 


Attorney for Defendant 
CERTIFICATE OF SERVICE 
[Filed Feb 27, 1957] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for trial, and a full and complete 
hearing having been offered to all of the parties hereto, the Court makes 
the following findings of fact and conclusions of law: 


FINDINGS OF FACT 


1. Defendant, Dr. Henry Milton Ladrey, was licensed to practice 
medicine and surgery in the District of Columbia on March 11, 1938, 
and holds District of Columbia License No. 209, Class 6, and said 
license was, at the time of the filing of the complaint in this action, in 
full force and effect. 


2. Defendant Ladrey, while a duly licensed and registered sur- 
geon and doctor in the District of Columbia did, during the month of 
November, 1954, perform an abortion on the person of Helen L. Leftwich. 
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3. Asa result of said abortion, the said Helen L. Leftwich died 
on or about November 26, 1954. 


‘ 


CONCLUSIONS OF LAW 


1. Defendant Ladrey was guilty of misconduct in that, while a 
duly licensed and registered doctor and surgeon in the District of 
Columbia, defendant did perform an abortion on the person of Helen L. 
Leftwich, as a result of which the said Helen L. Leftwich died. 


2. Asa result of the said misconduct, the license of defendant 
Ladrey to practice medicine and surgery in the District of Columbia 
should be revoked. 


/s/ Alexander Holtzoff 
JUDGE 
CERTIFICATE OF SERVICE 


[Filed Feb 27, 1957] 
JUDGMENT 


This cause-having come orfor trial, and a full and fair hearing 
having been accorded the parties hereto, and the Court having filed its 
Findings of Fact and Conclusions of Law herein, it is this 27 day of 
February, 1957, 


ORDERED that judgment herein be and it is hereby entered for 
plaintiff, and that the license of defendant Ladrey to practice medicine 
and surgery in the District of Columbia be and is hereby revoked. 


/s/ Alexander Holtzoff 
JUDGE 


[ Filed Mar 18, 1957] 
NOTICE OF APPEAL 


Notice is hereby given this 18th day of March, 1957, that the 
defendant, Dr. Henry M. Ladrey hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
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this Court entered on the 27th day of February, 1957 in favor of the 
plaintiff, Commission on Licensure, against said Defendant, Dr. Henry 
M. Ladrey, 


/s/ James T. Wright 
Attorney for Defendant 
2003-12th St., N.W. 
Mail Copy to: 
Oliver Gasch, Esq. 
United States Attorney 


For the District of Columbia 
Attorney for Plaintiff 


EXCERPTS FROM PROCEEDINGS 
12 [Filed Jun 12, 1957] 


Washington, D. C. 
February 19, 1957 


The above-entitled matter came on for hearing before JUDGE 
ALEXANDER HOLTZOFF at 10.55 a.m. 


APPEARANCES: 


On behalf of the Commission: 


ROBERT J. ASMAN, JR., and 
E. RILEY CASEY, 
Assistant United States Attorneys. 
On behalf of the defendant: 


JAMES T. WRIGHT, ESQ. , and 
JAMES LEAK, ESQ. 
* * 


x * 


24 DR. RICHARD M. ROSENBERG 
was called as a witness by the plaintiff and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ASMAN: 
Q. State your full name and profession, Doctor? A. Richard 
M. Rosenberg. I am a physician and deputy coroner. 
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Q. Is that in the District of Columbia, here, Doctor? A. Yes, 
sir. 

Q. And how long have you served in that capacity? A. 22 years. 

Q. Prior to that time, Doctor, what was your educational back- 
ground ? 

THE COURT: I think there will be no question about the Doctor's 

25 qualifications. 

MR. WRIGHT: No question, Your Honor. 

THE COURT: He is well known to the Bench and the Bar. 

THE WITNESS: Thank you, sir. 

BY MR. ASMAN: 

Q. Doctor, on the 29th of November of 1954, did you have 
occasion to perform an autopsy on one Helen L. Leftwich? A. I did. 

Q. Would you state the circumstances, Doctor? A. Well, the 
deceased came to autopsy for autopsy, and I performed the autopsy and 
determined the cause of her death. 

Q. And what was the determination, Doctor? A. General 
peritonitis, which is an infection of the abdominal cavity, due to septic, 
which means an infected abortion. 

Q. Doctor, is there here in the District of Columbia a certain 
practice relating to the reporting of a death to the Coroner or to the 
police? <A. Yes. 

Q. Would you please describe that, Doctor? A. Any doctor who 
is called to treat a patient and finds that the patient's difficulty is the 
result of a crime must report that to the Coroner and the police. 

26 Q. What is the basis for this, Doctor? A. That is an agreement 
that was reached in conference between the District Attorney, who at 
that time was Mr. Fay, Dr. MacDonald, the Coroner, and the Homicide 
Squad of the Police Department. 

Q. Has that been the practice ever since, Doctor? A. Yes, sir. 

BY THE COURT: 
Q. Well, how is that evidenced? Is it a written agreement that 


was publicized or a regulation or in some other form? A. WhenI 
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said Dr. MacDonald, I should also add that the Medical Society was 
represented in this, and doctors have been informed of the fact that 
where crime is involved in the situation for which they are called that 
the police and the Coroner must be notified. 

Q. Well, how have they been informed? In what manner, do you 
know? A. Just word of mouth, as far as I know. 

BY MR. ASMAN: 

Q. One further question, Doctor: Were you able to tell in per- 
forming the autopsy on Helen Leftwich whether or not an instrument 
had been used or whether or not drugs or medicines of some sort had 
been removed? A. No, sir. 

Q. In the case, Doctor -- 

THE COURT: Now, just a moment. I want to go back. 

Now, Iam not quite clear -- just what type of cases does this 
agreement to report to the Coroner cover? 

THE WITNESS: Any case where a crime is involved. That would 
mean a gunshot wound, a stabbing, or an assault, or an abortion, or any 
criminal act that was involved. 

BY THE COURT: 

Q. And to whom was the report to be made? <A. To the Coroner 
and the police. 

Q. And the police or the police? A. And; both the Coroner and 
the police. 

Q. That relates to death cases, doesn't it? A. Cases where 
death is liable to ensue due to a crime, a criminal act. 

BY MR. ASMAN: 

Q. Doctor, whether or not such an agreement have been established, 
in your experience as a physician would you say that it would be good 
medical practice to report any death to the police or the Coroner ? 

MR. WRIGHT: I object to that, Your Honor. 

THE COURT: Not any death. 

BY MR. ASMAN: 

Q. Any death where there were suspicious circumstances, 

Doctor? A. Yes. 





9 


MR. ASMAN: I believe I have no further questions, Your Honor. 


THE COURT: Is there any cross examination? 
MR. WRIGHT: Yes, sir. Just a few brief questions. 
CROSS EXAMINATION 
BY MR. WRIGHT: 

Q. Doctor, I understood you to tell Mr. Asman that as the result 
of your examination you were not able to tell as to whether instruments 
or medicine had been used? Is that correct? A. Yes. 

THE COURT: Well, he said no. So why pursue the matter. 

BY MR. WRIGHT: 

Q. Doctor, could you tell from your examination whether this 
miscarriage that you say you found was self induced or not? A. No. 

THE COURT: Just a moment. This is the first time I have heard 
anything about a miscarriage, in view of the Doctor's testimony. He 
didn't testify about any miscarriage. 

MR. WRIGHT: Very well, Your Honor. 

THE COURT: You are making him more of a Government witness 
than the Government did. 

BY MR. WRIGHT: 
Q. Let me ask you this, Doctor -- 
BY THE COURT: 

Q. Was there a miscarriage? A. I believe the terms are 
synonymous. Sometimes an abortion is -- 

Q. But I mean inthis case. Was there a miscarriage or 
abortion? A. I classified it as an abortion, sir. 

Q. I beg your pardon? A. An abortion, sir. 

THE COURT: Well, you didn't ask the witness about that. 

MR. ASMAN: Yes, I think he testified that the cause of death was -- 

THE COURT: Was peritonitis. 

MR. ASMAN: Was general peritonitis, septic abortion, Your 
Honor. 

THE COURT: Oh, septic abortion. I didn't get that. I got the 


peritonitis. 
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Well, Iam sorry, Mr. Wright. You may pursue your cross 
examination. 

BY MR. WRIGHT: 

Q. Let me ask you, Doctor: You couldn't tell whether the septic 
abortion that you found was self induced or not, could you? <A. No, sir. 

The peritonitis was generated or caused by the septic abortion. 

Q. Now, let me ask you if you can recall when it was at this 
conference that you say was had with Dr. MacDonald, Mr. Fay, and 
someone from the Medical Society, or was had? A. When? 

Q. Yes, sir. A. Only to say that it was during Mr. Fay's 
tenure of office. 

@. And as far as you know there were no written publications of 
any of those findings? A. Not to my knowledge. 

Q. Now, let me ask you, Doctor, if in your judgment, if a 
doctor had visited this woman and simply saw her dead, from that 
appearance alone, could he tell whether or not that was a criminal 
death in any way? A. Iam afraid I can't answer that. It would de- 
pend on how much of an examination the doctor made of the patient. 

Q. Well, assuming that he merely came in and saw her in a condi- 
tion that appeared to be death. A. Yes. 

Q. In that condition alone, without further extensive examination, 
would he or wouldn't he be able to tell whether there was any criminal 
conduct in her arriving in that condition, sir? A. Not from what you 

have just described; no. 

Q. Doctor, do you recall reading the medical annals District 
Medical annals published by the District Medical Society in January of 
1955? 

THE COURT: Reading what? 

MR. WRIGHT: The medical annals. 

THE WITNESS: I received it. 

THE COURT: Oh, no; just a moment. 

I think that is pretty far afield. 

MR. WRIGHT: Very well, Your Honor. I have no further questions. 


32 
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MR. ASMAN: I have two questions, Your Honor. 
REDIRECT EXAMINATION 
BY MR. ASMAN: 

Q. From your examination of the womb, Doctor, and the uterus 
of this woman, were you able to determine roughly how long she had 
been pregnant? A. Yes. She had been pregnant at least three months, 
maybe a little bit better. 

Q. Atleast three months? A. Yes. 

THE COURT: Now, that is not redirect examination, is it? 

MR. ASMAN: It leads up to another question, Your Honor, that 
I think is. 

THE COURT: I always try to insist on counsel exhausting all 

their direct examination and not coming back to that because then 
it opens up more cross examination, and I confine redirect examination 
strictly. However, if there is something you have forgotten. 

MR. ASMAN: Yes, there is. I suppose I should have said there 
is something I forgot. 

THE COURT: Well, are you applying to reopen your direct ex- 
amination? 

MR. ASMAN: Yes, mayI, Your Honor? 

THE COURT: Yes, but try to avoid doing it. It is a loose prac- 
tice. 

MR. ASMAN: Yes, Your Honor. 

BY MR. ASMAN: 

Q. Do you recall, Doctor, the condition of the body as it was 
when you first saw it? A. If I can refresh my memory from my notes? 
What do you want to know. 

THE COURT: Well, the doctor testified that the woman was dead 
and the cause of death was peritonitis caused by septic abortion. 

Now, you are asking a general question which covers what he 


already testified about. If you want to ask him concerning some 


specific matter which has been omitted, limit your question. 
MR. ASMAN: Ido, Your Honor. 
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THE COURT: Well, go ahead and do it. 
BY MR. ASMAN: 

Q. Doctor, did you notice when you first saw the body that there 
was a protrusion from the vaginal region of the body? 

THE COURT: Did you ask whether there was? 

MR. ASMAN: Whether there was, yes, Your Honor. 

THE WITNESS: No; I made no note of that. However there was 
attached in the uterus -- 

THE COURT: I wish you would speak a little louder, Doctor. 

THE WITNESS: Iam sorry. 

The uterus contained a six inch in diameter placenta, which is 
ordinarily known as the afterbirth. 

THE COURT: No; the question is whether there was any protrusion 
from the vaginal region. 

THE WITNESS: To this was attached four inches of umbilical 
cord. Now, there is a possibility that that would have extruded from 
the uterus, or at least from the vagina. However, I didn't make any 
note of it. 

MR. ASMAN: That is all, your Honor. 

MR. WRIGHT: I have no questions, Your Honor. 

THE COURT: You may be excused, Doctor. 

(Thereupon the witness was excused.) 

MR. ASMAN: Call Mr. George Matthews, please. 

Thereupon, 

GEORGE B. MATTHEWS 
was called as a witness by the plaintiff and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ASMAN: 

Q. Keep your voice up, please. State your fullname. A. George 
B. Matthews. 

Q. Now, that is not quite loud enough. A. George B. Matthews. 

Q. Where do you live at present? A. 1808 Benning Road, 
Northeast. 
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Did you know Helen Leftwich? A. Yes. 
- When did you first meet her? A. I met her in November of 


Q. Could it have been November of '51? A. It is possible. 
Q. Now, what was your relationship with Helen Leftwich? A. I 
was Helen's boy friend. 


Q. Now, directing your attention to the year 1954, the month of 


September, at that time did you determine that she might have been 


pregnant ? 

MR. WRIGHT: I object, Your Honor. 

MR. ASMAN: I was leading into it, Your Honor. 

THE COURT: The objection is sustained. After all, he is nota 
doctor. 

BY MR. ASMAN: 

Q. Did you have some conversation -- 

THE COURT: You have a right to ask if he had sexual intercourse 
with her. 

BY MR. ASMAN: 

Q@. Did you have sexual intercourse with Helen Leftwich? A. Yes, 
we had relations. 

Q. And shortly after that did it come up that she had missed 
several menstrual periods? Yesorno? A. Yes. 

Q. Now, state the circumstances concerning that discovery. 

THE COURT: You might fix the date. I think it would be helpful 
to the Court, or the approximate date. 

BY MR. ASMAN: 

Q. Approximately in September of October or 1954, Mr. 
Matthews? <A. Well, in September or October of '54, it was 
mentioned to me by Helen that -- 

MR. WRIGHT: I object to any conversation that he had with the 
deceased. 

MR. ASMAN: Your Honor, the witness has stated it was mentioned 

to him by the deceased, Helen Leftwich. 
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Now, I have a case, Your Honor, which I believe will support con- 
versation made by Helen Leftwich to her paramour relating to circum- 
stances which the Commission, the plaintiff, suggests are part of the 
res gestae. 

THE COURT: Well, there has been no objection, and I am not 
going to exclude competent evidence. 

MR. ASMAN: Well, I thought I heard objection. 

MR. WRIGHT: I did object, Your Honor. 

THE COURT: Well, I didn't hear your objection. 

Well, what is your case? 

MR. ASMAN: The case is the Spriggs case, Your Honor. 

THE COURT: Unless there is a case to the contrary, I am going 
to sustain the objection, because that does seem like hearsay to me. 

MR. ASMAN: The case is Tooly B. Spriggs against the United 
States. It is a case decided by our Court of Appeals at 92 U.S. Appeals 
D. C. at 399. 

THE COURT: Do you have the case there ? 

MR. ASMAN: No, I don't have the case, Your Honor. It wasa 
percuriam opinion which stated: 

This appeal from the judgment which follows presents no basis 
whatever for reversal. 

Now, I have, Your Honor, the brief filed by the United States, 

37 which indicates the facts in that case, and on the basis of the 
percuriam --. | 
THE COURT: Of course, a percuriam opinion does not indicate 
the point involved, does it? 
MR. ASMAN: No, Your Honor. 
THE COURT: May I look at that brief? 
MR. ASMAN: Yes, Your Honor. I can tell you briefly what it 
does involve, Your Honor. 
THE COURT: I will be very glad if you would. 
MR. ASMAN: It involves, Your Honor, a letter which was 
written by the victim to Howard University here in Washington, D. C., 
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which recited that the victim was visiting New York, and that this letter 
was written to the place in New York, or the person in New York, whom 
she was supposed to have been visiting, but the letter recited that she 
wasn't really coming there, would she mind writing a letter to Howard 
University so she could get time off from school, and the letter was 
admitted, Your Honor, and it was hearsay. 

THE COURT: Well, how important was that letter? 

MR. ASMAN: Well, the letter showed her disposition, Your 
Honor , to become the victim of an abortion. It also, Your Honor, 
the Court held -- it didn't hold in so many words, but it was argued in 
there, and there are several cases in the Government argument which 
states the principle of law, to wit, certain evidence which otherwise 
would be hearsay is admissible to show, one, the disposition of the 

victim to be aborted, and two, the opportunity of the physician or 
doctor or defendant to perform the abortion. 

THE COURT: Well, I am going to sustain the objection. What is 
the use of getting in problematical evidence and giving rise to further 
controversy. You do not need this as part of your case. The fact that 
the deceased told this witness that she had missed her menstrual period, 
that is not a necessary part of your case, and I think the evidence is 
incompetent. I realize, of course, that this is a civil action, and the 
statute specifically provides that this shall be an equity action, and of 
course, the rules of evidence in equity action are not as strict as in 
a criminal trial. Nevertheless, I will exclude this evidence. 

BY MR. ASMAN: { 

Q. As the result of certain conversations that you had, did you 
visit Dr. Ladrey at his office? A. Yes. 

Q. And when was that and where was it, Mr. Matthews? A. It 
was at his office on N Street. 

Q. Would that be 234 N Street, Northwest? A. Approximately. 

Q. And for what purpose did you go to visit Dr. Ladrey? 

THE COURT: Now, why do you do that, Mr. Asman? Why not 
state what transpired? Do not let us get into incompetent evidence here. 
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BY MR. ASMAN: 
Q. Tell us what happened when you went to Dr. Ladrey's office? 
A. Iwent to Dr. Ladrey's office on -- 
THE COURT: Now, speak up loud, please, and slow and dis- 
tinctly. 
THE WITNESS: I went to Dr. Ladrey's office on Saturday before 
Thanksgiving of 1954, about 6 o'clock in the afternoon. 
At that time Dr. Ladrey had two or three patients in the office, 
and he recognized us sitting there, and he said he would see us later. 
BY THE COURT: 
Q@. See who? Who do you mean by "us"? A. Helen Leftwich 
and myself. 
Q. Oh, then, she was with you? <A. Yes. 
BY MR. ASMAN: 
Q. Oh, I beg your pardon. 
Had you gone to Dr. Ladrey's office before this date yourself? 
A. Yes, Iwent to Dr. Ladrey's. 
Q. Tell us about that and what happened, before you get to this. 
A. Iwent to Dr. Ladrey's office to have my sprained foot taped, 
and in the process of having it done, I told him the condition of my girl 
friend and asked him if there was -- 
BY THE COURT: 
Q. Well, state what you said. <A. I told him that Helen was 


pregnant and asked him if there was anything possible that he could do 


towards us in this particular case. 
BY MR. ASMAN: 

Q. And what did he say’? A. We set a date for that Saturday. 

Q. What else didhe say? A. I didn't talk to him any more until 
we went to his office on that Saturday. 

- Q. Did you talk about money? A. No. Helen talked to him as 

far as, if there was a price to be charged. 

MR. WRIGHT: I object to that, Your Honor, and ask it be stricken 
because there is no evidence that this man paid. 
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THE COURT: Well, Iam going to strike out about Helen because 

that is hearsay twice removed. 
BY MR. ASMAN: 

Q. Is there any other conversation that you can recall now that 
you had with Dr. Ladrey? 

THE COURT: Unless he was present at the conversation with 

Helen and the doctor about the money. 

MR. ASMAN: I think it will unfold that it occurred later on, 
Your Honor. 

THE COURT: Very well. 

BY MR. ASMAN: 

@. But that first time you went to talk to him, when you were 
having your foot fixed, was there any other conversation about Helen? 
A. Nothing other than the date was set for me to bring her into his 
office. 

Q. On that date, you don't recall any statement concerning 
money? A. Not until we left his office that night. 

Q. Iam talking about the date that you yourself -- 

THE COURT: He has already said that. 

MR. ASMAN: Iam laying a foundation, Your Honor, to refresh 
his recollection. 

THE COURT: Well, go ahead and refresh his recollection. Ask 
him your question. I would like to move this case along, Mr. Asman. 

BY MR. ASMAN: 

Q. Do you recall signing a statement which you gave to the police 
concerning this case? A. Yes, Ido. 

Q. Andis this your signature? A. Yes, itis. 

Q. Now, do you recall saying that: Itold Dr. Ladrey that I had 
been married and divorced and that my girl friend was pregnant about 
two months at that time. 

Do you remember telling him that? A. Yes. 

THE COURT: Well, he just said that. 
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BY MR. ASMAN: 

Q. And that you recall him saying: That he told me that it would 
cost me $100? A. The price might have been set, but I just don't 
have any recollection. 

BY THE COURT: 

Q. Will you repeat your answer ? 

A. Idon't have any recollection of the price being set at that 
particular time -- not now, any way. 

BY MR. ASMAN: 

Q. Allright. You testified that you went there with Helen 
Leftwich at a later date; that is correct? A. Yes. 

Q. What happened at that time? A. We waited in the outer 
room until the other patients were attended. Then he opened the door to 
his back office and motioned for Helen to come to him. 

I walked to the door with her, and the two of them went into the 

room and closed the door. 

Well, I guess about a half an hour later, Helen came out, and we 
walked to the car, and I was in the process of taking her back to her 
home, over to the Plaza. 

Q. Now, when she came out, did you or Helen have any conversa- 
tion with Dr. Ladrey? A. He smiled and walked to the door with us at 
that time, and I can't remember of anything else. 

Q. All right. Now, from there on, you said you took her to the 
Plaza. Is that the Rhode Island Plaza Apartments? A. Yes. 

Q. On Rhode Island Avenue here in Washington? A. Yes. 

BY THE COURT: 
Q. What is that, a hotel? A. No, it is an apartment. 
Q. Anapartment? A. Yes. 

BY MR. ASMAN: 

Q. Now, what happened when you got back to the apartment? 
What did you do then? <A. Well, she was tired and said she thought 
she would lie down and look at television. 

MR. WRIGHT: I object to any conversation, Your Honor. 
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44 MR. ASMAN: Now, Your Honor, I submit again that on the basis 
of this case, this conversation that he had with Helen Leftwich is very 
material as to the way she felt and what possible discussion they may 
have had concerning this abortion, as being part of the res gestae. 

I agree with Your Honor, not that it is important, I agree with 
Your Honor's ruling that the other may have been more nebulous, but 
this is part of the res gestae, all the circumstances as to the exact 
time of the abortion, and the events following it up until her death. 

THE COURT: Well, now, how are you going to prove the abortion? 

MR. ASMAN: Certain circumstances, Your Honor, that have 
happened later on, as to the way she acted, the way she felt, and her 
general condition, Your Honor. 

THE COURT: Well, you cannot submit what she said. 

What she did and how she acted is obviously admissible. 

Suppose you make an offer of proof as to what you expect the 
witness' answer to be. I suggest you gentlemen come to the bench so 
the witness will not know what was said. 

(Thereupon counsel approached the Bench and the following 
occurred: ) 

THE COURT: Tell us what your offer of proof is. In other words, 
what answer do you expect to elicit by your question? 

45 MR. ASMAN: I expect to elicit the fact that she -- 

THE COURT: The answer you expect to elicit. What do you say 
you expect him to say in answer? 

MR. ASMAN: That she said that they had some conversation, 
and that he had asked her about when she paid him, and she said that 
all he said was -- well, that they had some conversation about money. 

THE COURT: Of what importance is that? I thought maybe you 
were going to elicit an answer that the doctor had performed an abor- 
tion on her, testimony of some real importance. 

MR. ASMAN: No, sir. 

THE COURT: Well, do not clutter up the record with possible 


error when the material is no importance at all. 
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MR. ASMAN: There is one further thing, and I might as well 
take care of it now. Again, I expect him to testify along the same line 
about a conversation he had with her. I expect the witness to testify 
that she said that he had given her some small pills to kill the pain, 
and that on another date she said that she felt a little weak, and that 
it passed. 

THE COURT: Well, Iam going to tell you this: In the first place, 
that other case which was cited is not authority for anything because the 
Court might have felt, and the Court of Appeals might have felt, that 
there was error but it wasn't prejudicial in that form. 

But irrespective of that, this evidence is very vital. It is proof 
of the abortion, of the abortion itself, and the evidence in the other 
case that you refer to is more or less of a side issue, by way of 
corroboration. 

Now, if objection is made, I shall have to sustain this because 
I think it would be incompetent under the rules of evidence to prove 
an abortion by a statement made by the deceased to this witness. Now, 
of course, there is the exception of the dying declaration rule such 
statements. 

If statements such as this were admissible, there would be no 
necessity for the dying declaration rule. I appreciate the difficulty, 
Mr. Asman, because these abortion cases are very difficult to prove. 
It is when the victim is alive, but when the victim is dead, then there 
is double difficulty. 

But, on the other hand, if you prevail that might prove only to be 
the first act of this drama, you know. There might be a sequel. A 


trial lawyer has the problem of winning his case in the trial court, 


and if he wins, to hold his judgment on appeal, if there is an appeal. 
MR. ASMAN: I would not want that to happen on that issue. 
I wouldn't try anything that I wouldn't think is admissible, unless I had 
a good basis for it. 
THE COURT: Well, I shall hold that is inadmissible. 
MR. ASMAN: I might say that I don't have any basis for the 
dying declaration exception. 
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THE COURT: Of course not. 
(Thereupon counsel resumed their places in the courtroom and the 
following occurred:) 
THE COURT: You may proceed. 
BY MR. ASMAN: 
Q. From the time that you first took her back to her apartment, 


Mr. Matthews, did you visit her on several occasions? <A. Yes. 

Q. Before she died? <A. Yes. 

Q. Now, without saying what she said, what did you observe on 
the first occasion that you saw her, and when was that? A. I saw her 
the Sunday following the Saturday that we visited Dr. Ladrey's office. 

Q. What did you observe at that time? A. Well, she told me 
that she was -- 

Q. No; without saying what she said. A. She seemed to be in 
good spirits. She wasn't having any pain, and she had taken a tablet or 
two of the tablets she said Dr. Ladrey gave her. 

MR. WRIGHT: I object, Your Honor. 

BY MR. ASMAN: 

Q. Don't say what she said, Mr. Matthews. A. Well, she did 
Say it. 

Q. Well, did you visit her thereafter? On another day? A. Yes, 
I did. 

Q. And what was her condition then and when was it? A. Well, 
up to Wednesday she was feeling fine. Wednesday morning I called 
her from work and she said she was having -- 

MR. WRIGHT: I object to that. 

THE COURT: We are not interested in what she said to you, but 
merely in what you saw and what you did. 

BY MR. ASMAN: 

Q. Asa result of the conversation, did you go to her apartment 
then? A. Iwas called about 1:30 on Wednesday, and it had passed. 

MR. WRIGHT: I object to that, Your Honor, unless some basis 
is shown for that statement. 
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BY THE COURT: 

Q. Well, were you there when it passed? A. Well, no, but 
you said not to mention, Judge, what she said. 

THE COURT: I will sustain the objection and strike that. 

BY MR. ASMAN: 
49 Q. Well, when you went there, what did you see? A. May I 
ask a question? 

Q. No. As His Honor has explained -- 

THE COURT: Now, just a moment. 

You answer the question. 

Now, read the question to the witness, Mr. Reporter. 

(The last question was read by the reporter.) 

THE WITNESS: Helen was lying in bed. The bed sheet was 
slightly soiled. 

BY MR. ASMAN: 

Q. What do you mean, slightly soiled? What was the color? 

A. It was bloody. The bathroom was cleaned up, with the exception of 
just a little blood on the toilet seat. 

I prepared some cold orange juice for her as she requested. 

BY THE COURT: 

Q. You prepared what? A. Cold orange juice. I gave her two 
of the pills that Dr. Ladrey had given her. I took a chair and sit beside 
the bed and talk to her, asking her how she felt. 

BY MR. ASMAN: 

Q. Now, Mr. Matthews, did you see anything unusual at that time 

about the condition of her person? A. Before I left at 10:30 to go 
50 home, she asked me to help her to the bathroom, and it seemed 
to be just a small piece of meaty substance protruding from her. 

Q. From where? A. From the vicinity of her lower part of 
her anatomy. | 

Q. The vagina? <A. Yes. 

Q. Well, all right. Later on what happened? A. She made me 
feel certain it was nothing wrong with it being there and that everything -- 
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BY THE COURT: 
Q. No. Tell us what happened. 
BY MR. ASMAN: 

Q. Did you stay there? A. I tucked her in bed and went home. 

Q. Did you come back again? A. Thursday morning. 

Q. What happened then? A. About 9 o'clock I fixed her some 
light breakfast, another glass of the cold orange juice, straightened 
the house up, and turned on the television. 

I helped her to the bathroom about 10:30, and she seemed to be 
rather weak. I didn't know the reaction from it or what they would be, 
and I -- 

MR. WRIGHT: If the Court please, I object to that and ask that 
it be stricken. 

THE COURT: It will be stricken. 

Just tell us what you saw and did. 

THE WITNESS: I called Dr. Ladrey at home to ask him to come 
over to check her to see if she was all right. 

BY MR. ASMAN: 

Q. Now, how did you come to know how to get in touch with Dr. 
Ladrey? A. He had given Helen his telephone number and she had 
wrote it on the pad when we got home that Saturday night. 

THE COURT: It would be in the telephone book, wouldn't it? 

MR. ASMAN: Well, he said she wrote it on the pad. 

THE COURT: I heard what he said. 

BY MR. ASMAN: 
Q. And was the pad there beside her bed, Mr. Matthews? 
A. Yes, it was on the telephone stand. 
Q. Well, did you get in touch with Dr. Ladrey? A. Yes. 
THE COURT: He said he phoned and asked him to come over. 
BY MR. ASMAN: 

Q. Well, the first time you phoned him were you able to contact 
him? A. Yes, I made contact. 

Q@. And did he come over right away? A. No. Dr. Ladrey 
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‘told me he was still in bed and not to talk to him over the telephone 
about those matters. So, which was Thursday, the Thanksgiving Day, 


we sat around the house, and I looked at television trying to make her 
happy, and reading the paper, and it was about 4:30 or maybe 5 in the 
afternoon, and she asked her to help her to the bathroom again, and on 
the way back to the bed I asked her was she certain everything was all 
right and that she felt all right -- 
MR. WRIGHT: I object, Your Honor. 
BY MR. ASMAN: 
Q. Now, don't repeat her answer. 
Then what? Did you notice anything unusual about her then? 
A. She felt a little warm. 
THE COURT: Well, let us get to the real point, Mr. Asman. 
BY MR. ASMAN: 
Q. Allright, Then, did you call Dr. Ladrey again later on? 
A. Icalled Dr. Ladrey after -- it was about 11 o'clock. I was looking 
at the sports. 
BY THE COURT: 
Q. Eleven o'clock in the evening? A. At night; yes, sir. 
The television had been on all day. I was looking at the sports, 
and then about 11:30, I guess it was, the Steve Allen show came 
on, and I was sitting at the foot of the bed, and we had been talking 
back and forth in general. 
THE COURT: 
Well, now, you answered the question. 
You called Dr. Ladrey again. 
Now, what is the next question? 
BY MR. ASMAN: 
Q. Allright: Did Dr. Ladrey come? A. No, he didn't. 
Q. Did you call him several times? A. Yes, I did. 
Q. Did he eventually come to the apartment? A. The last time 
I called, I talked to his wife, and she said that Dr. Ladrey -- 
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THE COURT: No; the question is: Did he ever come to the 
apartment? 

THE WITNESS: Yes, he came. 

THE COURT: Very well. 

BY MR. ASMAN: 

Q. Tell us about that. What happened when he came to the 
apartment? 

THE COURT: Now, just a moment. 

THE WITNESS: All right. 

THE COURT: Ask him one question at a time. 

When did he come? 

He came after the 11:45 telephone call I made to him. 

THE COURT: Now ask the next question. 

BY MR. ASMAN: 

Q. What happened when he came there? A. When Dr. Ladrey 
arrived, he rushed to the bed, gave Helen a needle in her right arm, 
and told me that she was dead. 

Q. Then what? 

Did you have some more conversation with him? A. He said 
not to mention it to anyone that he was there and to call the ambulance. 

BY THE COURT: 

Q. You say he said not to mention it to anyone. Now, what did 
you say after that? A. And told me to call an ambulance. 

Q. He told you to call an ambulance? A. Yes. 

BY MR. ASMAN: 

Q. Did you have any other conversation about that? A. He 
grabbed his hat and the telephone number off the telephone stand and 
departed from the apartment. 

Q. Before he left, did you have some other conversation with 
Dr. Ladrey about the police? A. He told me not to mention it to 
anyone. I guess it was more meaning if the police should come. I 

don't know in a case like that whether they would come or not. 


I guess they would. 


26 


THE COURT: Well, he has already testified that the defendant told 
him not to mention it to anyone. 
MR. ASMAN: That is right. 
BY MR. ASMAN: 
Q. Now, when Dr. Ladrey got there, how was Helen Leftwich 
dressed and what did she look like? 
THE COURT: Now, do we need all that? 
MR. ASMAN: Yes, sir, I believe so. 
THE COURT: Then ask one question at a time. Do not put two 
questions in one. 
BY MR. ASMAN: 
Q. When he got there, how was she dressed? 
THE COURT: It is difficult to get this witness to get his mind on 
the question. That is why I am suggesting that. 
BY MR. ASMAN: 
Q. How was she dressed? A. She had on atop, a full pajama 
top, lying in bed, resting on two pillows. 
Q. Did you notice anything else about her lower extremities. 
A. This piece of flesh was still hanging there. 
Q. Can you identify Dr. Ladrey? A. Yes. 
Q. Do you know what he looks like? A. Yes. 
Q. Do you see him here in the courtroom? A. Yes, I do. 
Q. Will you point him out, please? A. Right there (indicating). 
Q. How do you identify him? 
THE COURT: Well -- 
MR. ASMAN: May the record show, Your Honor? 
THE COURT: Well, let him point to the doctor. 
MR. ASMAN: He did point to the doctor. 
THE COURT: Let the record show that the witness pointed to 
the defendant. 


MR. ASMAN: May we have your indulgence for just a moment, 


Your Honor ? 
THE COURT: Surely. Take whatever time you need, Mr. Asman. 
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BY MR. ASMAN: 
Q. Prior to the first time that you contacted Dr. Ladrey and 
mentioned Helen Leftwich to him, had you known Dr. Ladrey? A. Yes. 
Q. How long? A. Oh, maybe a year. 
57 Q. Ayear? A. Maybe. 
Q. Did you know him in a social way or a business way, or pro- 
fessional way? A. Well, more or less business. 
THE COURT: I think you are above his head. 
Did you know him as a doctor? 
THE WITNESS: As a doctor. 
BY THE COURT: 
A. Orasafriend? A. Asa doctor and a friend. 
MR. ASMAN: And a friend, he said, Your Honor. 
THE COURT: Very well. 
MR. ASMAN: That is all I have, Your Honor. 
THE COURT: Is there any cross examination? 
CROSS EXAMINATION 
BY MR. WRIGHT: 
Q. Mr. Matthews, do you recall testifying at the Coroner's in- 
quest in this case? A. Yes, Ido. 
Q. Now, do you recall being asked this question, and may it 
please the Court, I am asking a question from page 19. 
THE COURT: Iwish you would would speak a little louder, Mr. 
Wright. 
BY MR. WRIGHT: 

58 Q. Iam asking about a question from page 19, Your Honor, of 
the transcript of record of the Coroner's inquest held on November 29, 
1954. 

Now, were you asked this question and did you give this answer. 
"Mr. Matthews, did you ever pay the doctor any money at all? 
"Answer: No, I didn't." 

Do you remember being asked that question? 

THE COURT: You may not ask questions like that, Mr. Wright. 
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You may bring to the attention of the witness a prior statement, 
provided that it contradicts something that he testified about on his 
direct examination, and that is not the case here. 

MR. WRIGHT: Very well, Your Honor, I will withdraw that. 

BY MR. WRIGHT: 
Q. Mr. Matthews, let me ask you this, sir: 
Isn't it a fact that on the morning of November 20th, at about 


3 o'clock in the morning, you drove to New York City? A. That is 


right. 

Q. And you took Helen Leftwich with you, did you not? A. Yes, 
I did. 

@. And you went to visit her sister up there who was a nurse? 

A. Yes, I did. 

Q. And she is a nurse in Kings County Hospital; is that right? 
A. No, sir. 

@. What is the name of the hospital, sir? A. Her sister -- 
may I answer you -- 

Q. Just tell me what the name of the hospital is, sir. A. She 
was a patient at the Kings County Hospital because of the result of a 
thyroid condition. 

Q. Didn't you testify at the Coroner's inquest, sir, that she was 
a nurse at that hospital? A. Her sister was a patient at the Kings 
County Hospital. 

Q. Iam asking you if you didn't testify -- 

THE COURT: Let him finish the answer. 

THE WITNESS: I said her sister at the time we visited in New 
York was a patient in the Kings County Hospital as the result of a 
thyroid condition. 

She is a nurse in a hospital in New York, and the name of it I 
don't know. It is the same hospital she attended at the time she was 
going to school. It is up around 144th and East River Drive, or something 
like that. The name I do not know. 
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BY MR. WRIGHT: 
Q@. Now, you visited her on that date in question, did you not, at 


that hospital that I mentioned to you? A. Wevisited her. The 
day in question is what date? 

Q. November 20th, sir. At 3:00 in the morning you went? 
A. We left Washington about 3. 

Q. And what time did you get to New York? A. Oh, about 10 
that morning, out to the Kings County Hospital. 

Q. Now, when did you leave there to return to Washington, sir? 
A. Visiting hours were, I guess, about a half an hour, and they only 
showed special privileges because of Pat being a nurse, and that she 
was -- 

THE COURT: Well, he said he went to New York and saw the 
sister. That being so, the exact hour or minute is not material, is it? 

MR. WRIGHT: Iam trying to determine, Your Honor, how long 
he remained there. 

THE WITNESS: We remained there about a half an hour. 

BY THE COURT: 

Q. How long were youthere? A. About half an hour. 

Q. You mean that you drove all the way to New York to visit a 
person for half an hour and then drove right back? A. Yes, I did. 

Your Honor, she was to be released if someone from the family 
came up to sign the papers, but because of Helen being a sister and the 
Kings County Hospital being in the county, then Albany had to get papers 
from Pittsburgh, where she was going back to, before they would re- 
lease her, so that is why the trip was just futile. 

BY MR. WRIGHT: 

Q. How much money did you have with you at that time, sir? 
A. How much money did I have? 

Q. Yes, sir. A. About sixty-five or seventy dollars. 

‘ Q. How much money did Helen Leftwich have with her at that 

time? 

MR. ASMAN: I object, Your Honor. 
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THE COURT: Well, I am going to allow that, but if you press that 
question that might open up some of the matters which I have excluded. 
MR. WRIGHT: Very well, Your Honor. I will withdraw it. 

THE COURT: It is your choice. 
MR. WRIGHT: I will withdraw it. 
BY MR. WRIGHT: 
Now, what time did you arrive back in Washington, sir? 
62 Twenty-five minutes of six. 
At what time? A. About twenty-five minutes of six. 
Where did you go at that time? A. Directly to Dr. Ladrey's 


fe 00 re he 


office. 

Q. And I understood you to say that there were four or five 
people in the office at around 6 o'clock, sir? A. I didn't say four or 
five people. I said he had some patients in his office. 


Q. About how many people were there? <A. Possibly three people. 


THE COURT: You know, he said two or three. If you want to 
quote him, you better do it correctly. 

MR. WRIGHT: Well, I misunderstood him. I thought he said 
four or five. 

THE COURT: Well, you cannot have that misunderstanding. Two 
or three does not sound like four or five. 

BY MR. WRIGHT: 

Q. How long did you wait before the other patients were waited 
upon? A. You mean, before Helen went in the room? 
That is right. A. I say until about quarter of 8. 
About whattime, sir? A. Quarter of 8. 
Quarter of 8? A. Yes. 

Q. Did you tell Mr. Asman a few moments ago that you left 
about 30 minutes after you got in the office? A. We left Dr. Ladrey's 
office 30 minutes after he attended Helen. 
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Q. You say that would be quarter after 8 or so? A. I said 
quarter of 8. 
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THE COURT: Now, again you are misstating the testimony. His 
testimony was that Helen was in the inside office about a half an hour, 
not that he and Helen were in the Doctor's place half an hour. 

BY MR. WRIGHT: 

Q. Did you remain there with her during the time she was waiting 
to see the doctor, sir? <A. Yes, I did. 

Q. You didn't go anywhere except to take her back home after the 
doctor was finished with her in the inner office; is that correct? A. I 
am quite sure we were both tired from the trip. 

Q@. What I mean is: You didn't leave the premises, you remained 
there with her until she was ready to go? A. To goto her house? 

Q@. Thatis right. A. Yes. 

Q. Let me ask you, sir: Do you recall testifying at the Coroner's 
inquest -- A. Oh, I beg your pardon. 

Q. I haven't asked the question, yet. 

THE COURT: Do you wish to make a statement? 

THE WITNESS: Yes. 

THE COURT: What is it you wish to say? 

THE WITNESS: That Friday before the Saturday we left, I 
purchased four new tires. 

THE COURT: Oh, well, we are not going into that. You were 
not asked about that. 

THE WITNESS: Well, this is to establish -- 

THE COURT: Now -- 

THE WITNESS: Iam sorry. 

THE COURT: I thought perhaps you wanted to explain an answer 
that you gave, but you must not volunteer any statements. 

You may proceed. 

MR. WRIGHT: Will Your Honor indulge me just a moment? 

THE COURT: Take whatever time you need, Mr. Wright. 

BY MR. WRIGHT: 
Q. Let me ask you this: If you were not asked this question at 


the Coroner's inquest and if you didn't give this answer: We went into 
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the doctor's rear office, and she continued on into the back office. 
Q. Do you recall stating that, sir? A. Yes. 
THE COURT: Does that contradict anything that he has testified? 
MR. WRIGHT: Yes. He said he waited in the outer office from 
25 of 6 until quarter of 8 before she was waited upon. 
THE COURT: Well, all right. 
BY MR. WRIGHT: _ 


Q. Now, I understood you to tell Mr. Asman, Mr. Matthews, 


that when Dr. Ladrey came to the apartment he told you not to tell 
the police that he had been there; is that correct? 

THE COURT: No, that wasn't what he said. He said that the 
doctor told him not to mention the matter to anyone. | 

MR. WRIGHT: Very well, Your Honor. 

THE COURT: [If you are going to restate the testimony, you have 
got to do it accurately, Mr. Wright. 

MR. WRIGHT: Very well, Your Honor. 

BY MR. WRIGHT: 

Q. Let me ask you this, Mr. Matthews: Do you recall the 
doctor saying anything about calling the police himself? A. No, I 
don't. 

Q. Well, let me ask you this: If you were not asked this question 
at the Coroner's inquest and if you didn't give this answer ? 

MR. ASMAN: What page? 

MR. WRIGHT: Page 17, the last question. 

BY MR. WRIGHT: 

Q. By the Coroner: ‘Did he tell you to notify the police that this 
girl had died? 

“Answer: Dr. Ladrey said. She is dead, oh, my God, and he 
said: I will call the police. 

"Question: He said he would? 

"Answer: Yes, he said he would call the police. 

"So I said what is the point of calling the police? I would call an 
ambulance. If there is anything that they could do to help her. 
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"I said. I will call the ambulance. So I called the ambulance and 
Dr. Ladrey left." 


Do you remember being asked those questions and giving those 


answers, sir? <A. AsJI just stated, he said, he told me not to 
mention it to anyone. 
BY THE COURT: 

Q. No, the question is: Do you remember being asked those 
questions and giving those answers? That is what Mr. Wright asked 
you. <A. Well, read them again. 

THE COURT: Well, read them again. 

BY MR. WRIGHT: 

Q@. By the Coroner: ''Did he tell you to notify the police that this 
girl had died?" 

"Answer: Dr. Ladrey said: She is dead, oh, my God, and he said: 
I will call the police. 

"Question: He said he would? 

"Answer: Yes, he said he would call the police. 

"So I said: What is the point of calling the police? I would call 
the ambulance, if there is anything that could help her. 

"J said: I will call the ambulance. So I called the ambulance and 
Dr. Ladrey left."' 

Now, do you remember being asked those questions and giving 
those answers, sir? A. Yes. 

Q. Well, now, can you tell us how it is that you now say that the 
doctor told you not to mention his being there? A. Dr. Ladrey told 
me not to mention the fact that he was there, and I told Dr. Ladrey -- 
he told me to call the ambulance. 

Now, I mean, the part of the police, if a person is ill, I see no 
reason for calling the police. 

MR. WRIGHT: I object to that, Your Honor. 

THE COURT: He has a right to explain his answer. 

BY THE COURT: 
Q. Was there anything said about the police? A. Not that I recall. 
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BY MR. WRIGHT: 

Q. Well, do you recall being asked that? 

THE COURT: He has answered that. Please do not repeat. 
BY MR. WRIGHT: 

Q. Now, let me ask you this, sir: I understood you to say that 
when you and Miss Leftwich left the doctor's office on November 20th, 
you were given some pills or she was given pills. A. Yes. 

Q. And was that in your presence, sir? <A. No. 

Q. How do you know where she got them from? 

THE COURT: Well, if it wasn't in his presence -- 

THE WITNESS: She told me. 

THE COURT: Iam perfectly willing to strike the testimony out 
if you desire to make a motion. 

MR. WRIGHT: Iso move, Your Honor. 

THE COURT: The motion is granted. 

BY MR. WRIGHT: 

Q. Mr. Matthews, were there any other patients in the office at 

the time you say you and Miss Leftwich departed? A. Twoor 
three -- oh, when I left? 

Q. Yes. A. No. 

Q. No patients at all? A. No, sir. 

Q@. And isn't it a fact, sir, that there were found that Miss 
Leftwich's apartment the names of three physicians, three or four 
physicians, on a list binder? 

THE COURT: I did not catch your question. 

MR. WRIGHT: I asked him if it wasn't a fact that a list binder -- 

THE COURT: No; repeat your question to the witness. 

BY MR. WRIGHT: 

Q. Mr. Witness, isn't it a fact that a list binder was found in the 
apartment of Helen Leftwich containing the names of several physicians? 
A. No, not several physicians. It is possible -- she came to Washington 
in 1949 and that in two years time she probably did visit some. 
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THE COURT: I think that is beyond the scope of the direct ex- 
amination, Mr. Wright. 

MR. WRIGHT: Very well, Your Honor. I will withdraw the 
question. 

BY MR. WRIGHT: 

Q. Was Helen Leftwich, to your knowledge, in the office of Dr. 
Ladrey prior to November 20, 1954? A. Yes. 

Q. When was that, sir? A. I don't recall the date. She went 
there for a shot of penicillin for a cold or something. 

Q. When was that? 

THE COURT: Now, you have a right to call this witness as your 
own witness, but this is not proper cross examination. 

MR. WRIGHT: Very well, Your Honor. I will withdraw the question. 

THE COURT: It is beyond the scope of the direct examination. 
You may call him in your own case if you wish. 

MR. WRIGHT: I will withdraw the question, if the Court please. 

Will Your Honor indulge me just one moment? 

THE COURT: Surely. Take whatever time you need. 

Well, are there any further questions? 

MR. WRIGHT: Yes, I do have a couple of more questions of this 
witness. | 

THE COURT: Well, then, go ahead and ask him. I observed 


profound silence for the last two or three minutes. 
BY MR. WRIGHT: 
Q. I would like to ask the witness this: Mr. Witness, you say 


when the doctor came he approached the body of Helen Leftwich and 
gave her a shot of something; is that correct? A. Yes 

Q. Now, let me ask you this, sir, if you were not asked these 
questions and didn't give these answers, at page 33, of the Coroner's 
inquest transcript of record? 

"What did he do, if anything, upon arrival? 

"Answer: He came in and I guess he felt her pulse. I was 
walking the floor back and forth. I don't know what he actually did. 
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"Question: Did he approach the bed, examining the patient? 

"The Witness: Yes, he did. | 

"Question: Do you know whether he removed anything from her 
or not ? 

“Answer: No. 

"Did it make any vaginal examination? 

"Answer: Make it plainer. 

"Question: Did he examine the private parts of the patient? 

"Answer: I do not know. 

"Question: Did you see him remove anything from her at that 
time? 

"Answer: No." 

Do you remember being asked those questions and giving those 

72 answers, sir? A. Yes. 

MR. WRIGHT: I have no further questions of this witness, 
Your Honor. 

THE COURT: Anything further of this witness? 

MR. ASMAN: I have no further questions, Your Honor. 

THE COURT: You may step down. 

I think the witness skjyld remain in attendance in the witness 
room. 

(Thereupon the witness was excused. ) 

*x x * * * 

74 KEITH GOSMAN 
was called as a witness by the plaintiff and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ASMAN: 

Q. You are Detective Sergeant Keith Gosman, G-o-s-m-a-n, 
assigned now to the General Assignment Squad of the Metroplitan 
Police Department? Is that correct? A. Yes, sir, that is correct. 

THE COURT: How is the last name spelled? 

MR. ASMAN: G-o-s-m-a-n, Your Honor. 


37 


BY MR. ASMAN: 
Q. On or about the month of November of 1954, you were assigned 


to the Homicide Squad, were you not? A. Yes, sir; that is correct. 

Q. Now, Sergeant, did you have occasion during the month of 
November of 1954 to arrest Dr. Ladrey? A. Yes, sir, I did. 

Q. And after he was arrested, did you have occasion to question 
him concerning the abortion charge? A. Yes, sir, I did. 

Q. When and where was that, Sergeant? A. That took place in 
the Homicide Squad office at Police Headquarters, about 3:45 p.m., on 
the afternoon of November 27, 1954. 

Q. Who was present, Sergeant? A. Seargeant Waters, who 
took the typed statement, and myself. 

Q. Now, you stated that you questioned the doctor concerning 
this case. 

Would you please tell the Court just the questions that you asked 
and the answers that were givento you? A. Yes, sir. 

The first series of questions consisted as to whether he knew the 
deceased, Helen Leftwich. He stated that he did. 

The second question was, did he know George Matthews. He 
stated that he did. He stated that he had known both of them for about 
four years. 

I asked him when the last occasion was that he had treated the 
deceased, Helen Leftwich, and he stated about months prior to the 
date of the 27th. I asked him what the nature of the treatment was, and 
he said to the best of his recollection it was for a cold, but he had also 
treated her for stomach pains. 

I asked him if he had ever given her a shot of penicillin, and he 
stated that he could have. He didn't recall. 

I asked him if he knew where she lived, and he said, yes, the 

Rhode Island Plaza Apartments, at 13th and Rhode Island Avenue, 
Northeast. 

I asked him if he had ever visited her apartment, and he stated, 
no, he had not. 
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At that time he was told that we had talked to George Matthews 
and had procured a statement from him, and George Matthews told us -- 

Q. Excuse me. A. In his presence. 

Q. Excuse me, Sergeant. 

Before you brought George Matthews into the picture, did you ask 
him whether or not she had ever come to his office with Matthews? 

A. Yes, sir, I did ask him that. 

Q. And what was his response? <A. He stated that she had never 
came to his office with Matthews. 

THE COURT: I think it is better to let him finish the entire 
answer, and if he omits anything, he can go back and pick it up. 

MR. ASMAN: Yes, sir. | 

THE COURT: Then we get a more continuous story} 

MR. ASMAN: Yes, Your Honor. 

BY MR. ASMAN: 

Q. I beg your pardon, Sergeant. 

Kindly continue. A. At that time the doctor was told that 
George Matthews had given us a statement. He stated that he would 
like to hear George Matthews state this in his presence. 

George Matthews was brought into the Homicide Office in his 
presence and related his story to him. Then Matthews was excused 
from the room. ; 

I asked the doctor did he still deny that he had ever been to Helen 
Leftwich's apartment at the Rhode Island Avenue Plaza Apartments, 
and he stated at that time that he had been there. 

I asked him wasn't it also true that he had seen Helen Matthews 
-- Imean, Helen Leftwich and George Matthews in his office on 
November 20th. He stated yes, that was true. 

I asked him what time he had been to the apartment at the 
Rhode Island Avenue Plaza, and he stated about 11 p.m. on November 
26, 1954. 

I asked him why he didn't notify the police. He stated that he had 
expected George Matthews to notify the police. 
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I asked him if it wasn't true from a professional standpoint that 
he had an obligation to report a death to the Coroner as well as to the 
police. 

He stated, yes, that is true. 

I asked him why he didn't, and he stated that once before he had 
been in trouble because of an abortion case. 


Q. Do you recall any other questioning at that time, Sergeant? <= | 


A. There was questioning regarding a telephone conversation of the 
previous day with George Matthews, which had taken place in our office, 
which we monitored through an extension telephone. 

Q. Will you describe that conversation, Sergeant? A. During 
the course of that conversation -- | 

MR. WRIGHT: I object to this, Your Honor. 

THE COURT: On what ground? 

MR. WRIGHT: On the ground that it is incompetent and irrelevant. 

THE COURT: On what ground do you contend it is incompetent? 

MR. WRIGHT: I don't think it would be legal evidence, if itisa 
question of wire tap evidence. 

THE COURT: That is not wire tapping. 

BY THE COURT: 

Q. You say you monitored the conversation through an extension. 
This conversation was between whom? A. Between George Matthews 
and Dr. Ladrey, Your Honor. 

Q. And where were the two parties located at the time of the 
conversation? A. Dr. Ladrey was in his office and George Matthews 

was in the Homicide Squad. 

Q. Did George Matthews or Dr. Ladrey, or either of them, know 
that the conversation was being monitored? A. George Matthews did; 
yes, sir. EMT 

THE COURT: The objection is overruled. 

I had occasion to pass on this point in the case of United States 


against Sullivan, and the wire tapping does not apply to a situation where 


one of the parties acquiesced in the conversation being intercepted. 
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MR. WRIGHT: Well, Your Honor, wouldn't this situation be 
different in that at the time the alleged conversation was had the witness 
Matthews was in the custody of the police ? 

THE COURT: That would not make any difference. 

MR. WRIGHT: And therefore under their control. 

THE COURT: That would not make any difference. 

Proceed. 

BY MR. ASMAN: 

Q. Proceed with your answer, Sergeant. A. The conversation 
was along the lines that Matthews told Dr. Ladrey that he had been 
questioned through the entire day by the police and that he was scared. 

Dr. Ladrey told Matthews to come to his office. With that, he 
hung up the telephone. 

80 Matthews made a second telephone call in the same manner, and 
he told Dr. Ladrey that his car was broke down, and he was on Benning 
Road, and could he suggest to him how to get there. 

He told him -- 

Q. Whotold whom? A. Dr. Ladrey told Matthews to catch a 
taxicab and come directly to his office on N Street. 

Q. Did he say anything else about that taxicab? A. Not relevant 
to the taxicab; no, sir. 

Q. Was there any further conversation? A. Yes, sir there was. 

At the end of the conversation Dr. Ladrey asked Matthews if he 
was sure he wasn't being followed by the police. 

He stated that he was sure he wasn't being followed by the police. 

One of the questions asked Dr. Ladrey at the end of the interview 
I had with him was: Did he admit this conversation. He admitted most 

Lj of the conversation, except that he stated he had not stated. Are you 
| { sure you are not being followed by the police. 





Q. Did you visit the Helen Leftwich apartment, Sergeant. A. Yes, 
sir, I did. 
Q. When did you visit her apartment? A. On the morning of 
81 November 27th. 
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Q. At about what time? A. Approximately 9:30 or 10:00 o'clock. 
BY THE COURT: 

Q. What was the date again? A. November 27th, Your Honor. 
BY MR. ASMAN: 

Q. Was the body of Helen Leftwich there at the time? A. No, 
it was not. 

Q. Did you examine the room for any evidence that you might 
be able to ascertain in the case, Sergeant? A. Yes, sir, I did. 

Q. What, if anything, did you find, briefly? A. We took from 
the apartment a small, approximately three by five memo pad, which 
had indentations on it, and what we were actually looking for was a copy 
of a telephone number. 

Q. Were these indentations on the pad plain or visible to your 
eye? A. There was something there, sir, and we took it to head- 
quarters. 

Q. Could you yourself distinguish what it said on it ? A. No, 
sir, I could not. 

Q. Did you find anything else, Sergeant? A. No, we didn't. 

MR. ASMAN: May I have your indulgence just a moment, Your 

Honor? 

THE COURT: Surely. 

MR. ASMAN: I have no further questions, Your Honor. 

THE COURT: Is there any cross examination? 

CROSS EXAMINATION 
BY MR. WRIGHT: 

Q. Sergeant, how long have you been on the police force, sir? 
A. Fifteen years, sir. 

Q. And was that 15 years prior to November 27, 1954? A. No, 
sir; it is just recently 15 years. 

Q. Now, you say that there was some interrogation of the de- 
fendant at headquarters on the afternoon of the 27th November? A. 
Yes, sir. 

Q. Was that reduced to writing, sir? A. Yes, sir. 
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Q. Did the defendant sign a statement? A. No, sir. 

Q. Did you ask him to sign a statement? A. Yes, sir. 

Q. Now, isn't it a fact, Sergeant, that he refused to make any 
statement, either oral or written prior to his counsel arriving? A. 
That was his stipulation; yes, sir. 

Q. Well, now, when you say stipulation, what do you mean, sir? 
A. Well, he refused to make a statement. 

BY THE COURT: 

Q. He refused to answer questions? A. Yes, Your Honor, he 
did. 

BY MR. WRIGHT: 

Q. Notwithstanding that you say you went on with the questioning? 
A. Yes, sir. 

Q. Was he advised of his right to counsel at that time? 

MR. ASMAN: I object, Your Honor. That has no relevance. 

THE COURT: Iam going to allow the question. I might say to 
counsel that there is no obligation to give such advice. The law does 
not require it. However, counsel has a right to ask whether it was 
given or not. 

BY MR. WRIGHT: 

Q. Can you tell me, sir? A. Would you repeat the question? 

Q. As to whether he was told of his right to counsel. A. He 
had told us, sir, of his right to counsel. 

Q. In other words, he wanted counsel present prior to answering 
any questions of yours; is that correct? A. That is correct. 

Q. Now, you say you found a pad in the room with some writing 
which wasn't legible on it? A. Yes, sir. 

Q. Now, isn't it a fact that you also found a list binder with the 
names of several doctors on it? A. No, sir. 

Q. Isn't it a fact that George Matthews was asked to call two 
or three other doctors prior to calling Dr. Ladrey? A. No, sir. 

Q@. Thatis notafact? A. No, sir. 
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Q. How many calls were made to Dr. Ladrey's office at the 
time you indicated Mr. Matthews called him? A. Two, sir. 
Q. Two? A. Yes, sir. 


Q. And was this monitored call taken down on some transcription? 
A. No, sir. | | 


Q. Isn't it a fact that Dr. Ladrey denied performing any illegal 
operation on the deceased in this case? A. Yes, sir. 

MR. WRIGHT: I have no further questions, Your Honor. 

THE COURT: You may step down. 

(Thereupon the witness was excused. ) 

* * 5 

HENRY M. LADREY 
was called as a witness by the plaintiff and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ASMAN: 

Q. Dr. Ladrey -- as Your Honor has indicated, may I state for 
the record that Iam calling Dr. Ladrey to the stand pursuant to Rule 
43 (b). 

THE COURT: Well, you do not have to make a statement on the 
record. The rule applies. 

MR. ASMAN: Very well, sir. 

BY MR. ASMAN: 

Q. State your full name and your profession. A. Henry Milton 
Ladrey; physician. 

Q. And what is your office address? . A. 234 N Street, North- 
west, sir. 3 

Q. How long has that been your office address? A. For the 
past, for that address, for the past ten years. 

Q. What is your home address? A. 327 North Henry Street, 
Alexandria, Virginia. 

Q. Did you apply for and receive a certificate to practice 


medicine here in the District of Columbia? A. Yes, sir. 
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THE COURT: Well, I think all you need to do is to offer the cer- 
tificate in evidence or offer proof of his being admitted. 

That is stipulated, isn't it? 

MR. ASMAN: It is stipulated. I have records if Your Honor 
would care to see them. 

THE COURT: Ido not care to see them if it is stipulated, if he 
has been duly admitted to practice, duly licensed to practice medicine 


in the District of Columbia. 


MR. WRIGHT: Since 1938, Your Honor. 
THE COURT: In 1938. 
BY MR. ASMAN: 

Q. Prior to November, 1954, did you know Helen Leftwich? 
A. Yes, sir. 

Q. How long prior to November of that date did you know her? 
A. Three or four years. 

Q. Did you know her in a professional capacity or otherwise ? 
A. Professionally and socially. 

Q. What do you mean by socially? A. Just as friends. 

Q. Just asfriends? A. Yes, sir. 

THE COURT: I do not mean to interrupt, but the Court observes 
that the answer in this case admits the allegation in Paragraph 2 of the 
complaint with respect to those facts, being licensed to practice 
medicine in the District of Columbia. 

MR. ASMAN: Thank you, Your Honor. 

BY MR. ASMAN: 

Q. Prior to the date of November, 1954, did you know George 
Matthews? A. Why surely, sir. 

Q. How long did you know him prior to that? A. About the 
same time, sir. 

Q. Did you know him in a professional or other capacity? A. 
The same. 

Q. What do you mean by that? A. Both. 

Q. Both? A. Yes, sir. 
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Q. Did George Matthews come to your office at 234 N Street, 
Northwest, during the month of November of 1954 by himself? A. No, 


sir. He came to my office in Alexandria, Virginia, by himself on or 
about the 10th of November, 1954. 

Q. Now, on or about that date, didn't he in fact discuss with you 
the possibility of performing an abortion on Helen Leftwich? A. Cer- 
tainly not, sir. 

He said to me -- in fact, he came to me about a condition of his 
foot. 

MR. ASMAN: Well, I didn't ask for an explanation, may it please 
the Court. 

MR. WRIGHT: The witness has a right to explain his answer. 

THE COURT: I think you should confine yourself to answering 
questions. 

THE WITNESS: Why surely, sir. 

THE COURT: Mr. Wright, you may bring out any additional 
matter on redirect examination or, rather, on cross examination. You 
will have that opportunity. 

BY MR. ASMAN: 

Q. Now, isn't it a fact that on that occasion, Dr. Ladrey, that 
you discussed this abortion and agreed on a fee of $100? A. We did 
not discuss any abortion and we did not discuss any fee. 

Q. Now, did George Matthews and Helen Leftwich visit your 
apartment on Saturday -- your office, I believe -- I believe it was 
November 20th, 1954? <A. No, sir. 

Q. Together? A. They did not. 

Q. Well, on about that date did both of them come to your office 
at 234 N Street, Northwest? A. They never did. 

Q. You deny Dr. Ladrey that Helen Leftwich and George Matthews 
came to your office at any time during the month of November, 1954? 
A. To my office at 234 N Street, Northwest, I say I deny that. 

Q. Did the two of them at any time come to your office 

together in Alexandria, Virginia? A. No, sir. 
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Q. In 1954? A. No. 


Q. Did the two of them come to your residence or visit you at 
any other place where you were in the month of November, 1954? 
A. They have never been to my residence. 

Q. Have they ever been to your office, Doctor? <A. No, sir. 

Q. Have they ever been to your office in Alexandria, Virginia, or 
somewhere in Virginia? A. Mr. Matthews came to me in the month 
of November, 1954, at my office in Alexandria. 

Q. Isn't it a fact, Doctor, that you finally admitted to Detective 
Sergeant Gosman that Helen Leftwich and George Matthews had been to 
your office? A. Sergeant Gosman's statements are utterly false. 
They are utterly false, sir. 

I didn't know men would stoop so low to tell such vicious things. 

THE COURT: No, no, don't make any remarks. Just answer the 
questions. 

BY MR. ASMAN: 

Q. Now, do you deny that you performed an abortion on 

Helen Leftwich? A. I certainly deny it. 

Q. And do you deny that you once told the police that she had 
come to your office and then later admitted it? A. AsI said before, 
my statements to Sergeant Gosman -- at least the statements he has 
made so far are not true, they are not true. 

Q. Now, were you or were you not, Dr. Ladrey, in Helen 
Leftwich's apartment on or about the night that she died? A. Yes, 
sir, I was there. 

Q. And what was the condition of her body when you got there, 
Doctor? A. WhenI saw her, she was dead. 

Q. And how was she dressed? A. That I couldn't tell you. But 
I felt her pulse, and I told Matthews that she was dead. 

Q. And isn't it a fact that you also said words to this effect: 


For God's sakes don't tell anybody Iwas here? A. I never told him 
that, sir. 
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Q. Do you recall, Dr. Ladrey, that she was dressed in a pajama 


top only? A. She was covered when I saw her. 

Q. Did you pull the sheets back? A. No, sir. 

Q. At no time did you pull the sheets back? A. The only thing 

I did, sir, was to feel her pulse, and I told him that she was dead. 

Q. Well, then, you had had some inkling prior to that time as to 
the reason for her death; is that right, Doctor? <A. Well, sir, I would 
not know that. 

Q. In other words, Doctor, you deny that you pulled the sheets 
back to make any kind of an examination at all? A. I did not pull the 
sheet back. I felt her pulse and told him she was dead. 

Q. But you didn't pull the sheets back to determine whether there 
was any cause of her death? A. I never thouched her otherwise, sir. 

Q. Pardon me? A. I never touched her otherwise. 

Q. Now, isn't it a fact also, Doctor, that you left your telephone 
number with Helen Leftwich? A. No, Sir. 

Q. Isn't it a fact that you also took the telephone number off the 
pad laying beside her bed and took it with you? A. That is a vicious 
untruth; no, sir. 

Q. Now, Doctor, do you or do you not deny that you in fact told 
Sergeant Gosman that the reason you didn't report this was that you 
had been involved in an abortion once before? A. I never told 
Sergeant Gosman that. 

Q. You deny that you told him that? A. I deny it, sir. 

Q. Isn't it a fact also that you were arrested and for at least a 
half an hour after you were arrested you failed to ask Sergeant Gosman 
why you were arrested? A. When Sergeant Gosman arrested me, he 
said; I arrest you in the death of Helen Leftwich. 

Isaidto him: All right. That is all I said. 

Q. Are you the same Henry M. Ladrey, who in November of 
1954 and on November 22nd, were convicted of the crime of bribery ? 
A. Yes, sir, I was, falsely, too. 
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MR. WRIGHT: I object to this, Your Honor. The Government has 
called this man as a witness and now attacks his credibility as a witness. 

THE COURT: I refer counsel to the Federal Rules of Civil Pro- 
cedure procedure. 

The objection is overruled. 

BY MR. ASMAN: 
If I said 1954, Iwas mistaken. It was 1944. <A. Yes, sir. 
1944. A. AndI said yes, and falsely, too. 
And falsely, sir? A. Yes. 
Dr. Ladrey, isn't it a fact that the crime of bribery of which 
you were convicted arose out of a previous charge -- 
MR. WRIGHT: I object to that, Your Honor. 
BY MR. ASMAN: 

Q. Of abortion? 

THE COURT: Now, just a moment. 

THE WITNESS: Yes, sir, it was. 

THE COURT: Now just a moment. I sustain the objection be- 
cause the rule permits inquiry concerning convictions but not concerning 
the details of the offense on which the conviction was had. 

MR. ASMAN: May I submit, Your Honor, two reasons why in this 
particular case it is admissible? 

THE COURT: Yes, I will hear you. 


MR. ASMAN: I have in mind a very recent case, Your Honor, 


which I believe, I am not certain, but I believe Your Honor presided 
at the trial of Dr. Alva Harper. 

THE COURT: I certainly did. 

MR. ASMAN: Who was convicted of abortion, and the Court, 
Your Honor, permitted the introduction on rebuttal and after the denial 
of the defendant that he had committed the crime, the introduction of 
evidence by two females who testified that the same defendant -- 

THE COURT: Yes. That might be admissible but under certain 
circumstances. 

Dr. Harper took the witness stand and admitted that he treated 
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95 the victim of the abortion but that he treated her for something else, 
and he never intended to commit an abortion. On the contrary, he gave 
medicines to stop a miscarriage, so he said. 

I admitted the evidence that he committed abortion on other 
occasions as proof of intent, but I think I probably would not have admitted 
it, and I certainly think it would have been inadmissible if he denied that 
he ever treated this person. The evidence has been introduced merely 
to show the likelihood that he has performed abortions on other occasions 
and he might have performed one on this occasion. You see, there is a 
thin exception to the rule excluding the commission of other crimes by 
the defendant, the rule being that other crimes are admissible to 
show design, knowledge or intent. 

MR. ASMAN: That was my purpose, Your Honor. 

THE COURT: Yes, but here we have a different posture of the 
case than was the fact in the Harper case because in the Harper case 
the defendant admitted that he treated the victim of the abortion, but he 
said: I didn't give her any medicine to bring on the abortion; on the 
contrary, I gave her such-and-such a medicine, which was intended to 
stop a threatened miscarriage. I admitted the other evidence as evi- 
dence of intent. 

MR. ASMAN: I am very interested to receive that explanation. 
Your Honor makes it clearer than the Court of Appeals did, if I may 

96 observe that. 

I have another reason, Your Honor, why I think it is admissible. 
The charge here is not really a charge, but the plaintiff is alleging that 
the doctor committed misconduct. This, Your Honor, it seems to me 
shows a continuing pattern of misconduct, which the plaintiff could not 
very well have alleged in its complaint. 

THE COURT: The defendant has a lot at stake here. I have to 
hew close to the line and not admit anything that I think is inadmissible. 
MR. ASMAN: Well, all right, then, Your Honor. I have the 

Court record here of that case and I assumed Your Honor would take 


notice of it. 
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THE COURT: Ido not need the record. He admitted the conviction. 
Counsel asked the witness to impeach credibility, as to a prior conviction 
of a felony or misdemeanor involving moral turpitude, and that, of course, 
applies to the situation where the adverse party is called as a witness, 
but the details of the offense on which the conviction was based are not 
admissible because once you do that you open the door probably to half 
a dozen prior offenses. 

MR. ASMAN: I accede to Your Honor's ruling. 

I have no further questions, Your Honor. 

THE COURT: Is there any cross examination? 

MR. WRIGHT: Yes, Ido, Your Honor. 

CROSS EXAMINATION 
BY MR. WRIGHT: 

Q. Doctor, can you tell us what was the occasion of your visit to 
the apartment of Helen Leftwich on Thursday, November 26, 1954? 

A. Well, Mr. Matthews called me that morning, sir, to come to see 
this girl. 

Mr. Matthews called me that morning to come to see his girl 
friend, and I asked him what was the trouble, and he said she was 
having pains and bleeding. 

I told him that morning to take her to the hospital. After a pause, 


he said to me: What doctor could you recommend? 


I said, if you will look in the telephone book under physicians 
and surgeons, you could get any doctor you want. 

My wife was right there beside me, and she heard me give him 
the answer. 

That night at about 11:30 he tried to get me two or three times and 
he could not get me, and then he called me at about 11:45 and I answered 
the telephone. 

And he said: Doctor, please come and see Helen, please. 

And I said: All right, I will come to see the girl. When I got 
there I found that she was dead. 
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I told him that this girl was dead, and that I would have to notify 
the police. When I went to the telephone to take up the telephone, he 


grabbed my arm and said: Don't call the police; I will do the calling 
here, and he dialed a number, and he said over the telephone: My girl 
friend is very, very sick. He said: Send an ambulance; I don't know 
but she could be dead. 

To whom he was talking, I don't know, and he said: You better 
get the hell out of here, otherwise the police might get you. I picked 
up my bag and I left, sir. 

Q. Is that the only conversation you had with Matthews at the 
Leftwich apartment on that evening? A. That is the only conversation 
we had. 

Q. Now, except for feeling her pulse, Doctor, did you administer 
any other medicine or drug to her? A. No, sir. 

Q. Now, are you familiar with the conference that was held be- 
tween the United States Attorney, who was Mr. Fay at the time, and 
the Coroner, and a representative of the District Medical Society 
setting up a rule of practice of reporting any deaths to the Coroner's 
office? A. No, sir. 

Q. Have you been notified of any such proceeding? A. No, sir. 

Q. Now, Doctor, going back to the time that you say you were 

questioned by Sergeant Gosman at headquarters, will you tell us 
what happened when you first arrived at Police Headquarters, and what 
he said to you and what you said to him? A. When I arrived at Police 
Headquarters and they began to question me, I said: I would like to 
have my counsel. 

Lieutenant Hartnett was the other gentleman with Sergeant 
Gosman and no one else was in the room except the two of them and 
myself, and Lieutenant Hartnett asked me: Who is your counsel? 

And I said: Mr. Wright, and he said, you mean that little fellow? 

And I said: Yes, Mr. Wright is a little fellow. 

And they said: Well, you can get counsel later on. 


Of course, I said, all right. Then they asked me questions, but 
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I never admitted all those things that they said I stated. I didn't. 
Q. Was there any statement prepared in typewritten form or any 
form of writing which was submitted to you for your signature? A. No, 
sir, they never presented a single paper to me. 


Q. Were you asked the question as to whether you had performed 


an abortion on Helen Leftwich at headquarters at thattime? A. Yes, 
sir, they did, and I told them no. 

MR. WRIGHT: I have no further questions, Your Honor. 

THE COURT: You may step down. 

(Thereupon the witness was excused. ) 

MR. ASMAN: May I have your indulgence for just a moment, Your 
Honor, please? 

The plaintiff rests, Your Honor. 

MR. WRIGHT: May it please the Court, at this time I ask the 
Court that the case be dismissed on the ground that the Government has 
failed to make out a prima facie case of any misconduct on the part of 
the doctor. 

We have here a case, but first before I do that, Your Honor -- 

THE COURT: Well, I am going to deny the motion because on 
such a motion I have to view the evidence from the standpoint most 
favorable to the Government, and I think that the Government testimony 
from that point of view has made out a prima facie case as to the 
principal charge, namely, the abortion. Iam inclined to dismiss the 
other two charges because I do not think it has been sufficiently 
established that there is a rule of ethics of the medical profession 
requiring a doctor to report a suspicious death to the police or to the 
Coroner. I think failure to do so might be indicia of guilt on the main 
charge. Iam also going to dismiss the third charge, namely, failure 
to tell the truth to the police. 

However, I am going to hold that the evidence is sufficient to 

establish a prima facie case on the first charge, namely, the 
commission of an abortion, and to that extent your motion is denied. 
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MR. WRIGHT: May I ask Your Honor to take judicial notice of 
the Grand Jury docket of this Court, Case No. 1265-54, entitled United 
States against Dr. Henry M. Ladrey, an entry which appears on 
January 11, 1955, case ignored by the Grand Jury, defendant discharged. 

THE COURT: I am going to take judicial notice of it, but I consider 
it irrelevant. 

MR. WRIGHT: Well, I wonder if Your Honor would hear me on 
that a moment? 

THE COURT: No. Iconsider it irrelevant. Well, I will hear 
you briefly. 

MR. WRIGHT: Your Honor, it is my contention in that regard 
that here the Government is seeking to do by indirection the very same 
thing that it could not do directly. 

THE COURT: Well, I am not going to hear any more if that is 
all you have to say. 

MR. WRIGHT: Well, I do have one other point. 

THE COURT: An acquittal in a criminal case is not res judicata 
in a civil case because a criminal charge has to be proved beyond a 
reasonable doubt and the charge in a civil case need be established only 


by a preponderance of the evidence, and A fortiori, an ignoramus on 


the part of the Grand Jury does not indicate anything. It is notre 

judicata even in a criminal case. 

We will proceed. 

MR. WRIGHT: Your Honor, will you let me make one other 
point in that connection? 

THE COURT: Well, I am not going to listen to an argument on 
an elementary principle of law. 

Now, you may proceed, please. If Iam wrong, you have your 
remedy. 

MR. WRIGHT: I will call at this time as a witness Mr. Reginald 
Montgomery. 


* * 





54 
117 HENRY M. LADREY 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WRIGHT: 
Q. Doctor, you have previously been sworn? A. Yes, sir. 
Q. Can you tell us as to whether or not on November 20, 1954, 
you committed an abortion on one Helen Leftwich? <A. No, sir. 
THE COURT: He has already denied that on cross examination 
when he was called as a Government witness. 
118 MR. WRIGHT: Your Honor, I had intended to put it in from the 
standpoint of the defendant's case. 
THE COURT: Well, there is no objection to you repeating it, but 
it is not necessary. 
BY MR. WRIGHT: 
Q. Was there any money ever paid you to perform an abortion on 
this girl, either by Matthews or the girl? A. Not that I know of, sir. 
MR. WRIGHT: I have no further questions. 
MR. ASMAN: No questions, Your Honor. 
THE COURT: You may step down. 
(Thereupon the witness was excused. ) 
MR. WRIGHT: That is the defendant's case, if the Court please. 
THE COURT: Very well. 
Do counsel care to be heard? 
MR. ASMAN: May I have Your Honor's indulgence for just a 
moment? 
THE COURT: Surely. 
MR. ASMAN: May it please the Court -- 
THE COURT: Ido not want any long speech, Mr. Asman. 
MR. ASMAN: No, Your Honor. I would only request the Court 
to request counsel if there is any reason or any point of law which 


Your Honor would wish me to point out in support of the Government's 
119 case. 
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THE COURT: I will hear the other side. 

MR. WRIGHT: I would say only this, Your Honor, in connection 
with this case; It is true that the Government is required to prove it 
by a preponderance of the evidence. I say to Your Honor that Your 
Honor in taking judicial notice of the ignoramus by the Grand Jury, and 
while no argument is made that the matter is res judicata by virtue of 
that, the suggestion is made that where the Government failed to make 
out even a prima facie case for purposes of indictment, and Your Honor 
knows that at a Grand Jury proceeding full leeway is given to the Govern- 
ment to make out any kind of case it wants to, and if they failed to make 
out a prima facie case sufficient for an indictment, I say to Your Honor 
that based upon this same record and testimony here, I cannot see how 
Your Honor can find that they have made out a case by a preponderance 
of the evidence. 

I say to Your Honor that viewing the Government witnesses on 
their own that Your Honor cannot find any credibility in the story of 
Matthews, and Your Honor can find, I think, from the evidence no 
direct connection with this abortion and this defendant. I say the 
Government has failed utterly to show any connection between the two 
things, and that Your Honor on the basis of the facts and the circumstances 
in this case should find that the defendant had no participation in this 
matter whatever. 


OPINION OF THE COURT 


THE COURT: The fact that Helen Leftwich died as a result of 
an abortion is established by the testimony of the Deputy Coroner, who 
performed an autopsy on her body. The question whether it was this 
defendant who performed that abortion involves in turn a question of 
veracity as between the witness Matthews and the defendant. 

The Court has heard and observed both of them, and the Court 
believes the witness Matthews. The Court has taken into account that 
he is an accomplice and carefully weighed his testimony because of that 
fact. Nevertheless, the Court believes his testimony, and also there 
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have been some contradictory statements made by the defendant to the 
police which detract from his credibility. 

The testimony of the witnesses who claim to remember a particular 
day in 1954, although they had no particular reason to single that day 
out, and who testified to having seen a crowded office in the defendant's 
premises, is incredible, especially since some of them have had 
occasion to be in the defendant's office on numerous occasions. 

The Court finds the defendant guilty on the charge of having 
performed an abortion. 

The Court will hear counsel as to the penalty to be imposed 
because the Court has discretion to revoke the license or suspend it. 
Does the Government have any desire to say anything? This being a 
civil case and not a criminal case, the Court will be glad to hear 
Government counsel. 

MR. ASMAN: Would you hear Mr. Casey on that subject, Your 
Honor ? 

THE COURT: Yes, indeed. 

MR. CASEY: May it please the Court, on this, the Government 
will recommend that Dr. Ladrey's license be revoked. For that, I 
would cite Your Honor the fact that in 1944 when he was convicted of 
bribery the Court at that time exercised great leniency, as they have 
under the Code the right to revoke his license at that time upon 
conviction of a felony, but the Court did not do so but sought instead to 
give him a chance to rehabilitate himself and permitted him to go on 
probation. 

He went on probation, and it was again, after that probationary 
period that he violated the Court's trust in himself and has committed 
the abortion involved in this case. The serious background of this 
defendant before Your Honor today, I submit, warrants the revocation 


of his license completely to practice medicine to protect the health of 
the people of the District of Columbia. 
Thank you. 
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THE COURT: Mr. Wright. 

MR. WRIGHT: I say, Your Honor, in this case the record shows 
that this defendant has practiced medicine for almost 20 years and that 

the first occasion on which there was some alleged infraction of 
the law occurred in 1943. 

THE COURT: Well, not alleged infraction of the law; he was 
convicted. 

MR. WRIGHT: At that time, Your Honor, I admit he was 
convicted of the crime of bribery. The defendant at that time was 
placed on probation, and the Court had before it a complete record in 
the case and made no effort or took no action looking toward revocation 


or suspension. For three years he was on probation and creditably 


observed that probation. 

The records of the Court will show, I think, that he was an excellent 
subject when he was under that probation. Notwithstanding that, the 
Commission on Licensure in the case of the Commission vs. Ladrey, 

No. 1250-45, the Commission sought at that time to revoke this 
doctor's license for this alleged criminal conviction. Judge Goldsborough 
at that time heard this case and found for the defendant. 

Now, this case in which the Government seeks to revoke this 
doctor's license is predicated wholly upon these facts in this case, and 
I say to Your Honor that the alleged background really has no place in 
this case, in view of the fact that has been some 12 or 13 years ago. 

All that Your Honor has before you now is the question of this case 
and the alleged merits or lack of merit. 

THE COURT: In determining the penalty to be imposed I feel it 
is the Court's duty to consider the defendant's background. [If this 
were the defendant's first offense, the case might present an entirely 
different aspect than it does at this time, in view of the fact that the 
defendant has been convicted of a felony, he was placed on probation, 
and presumably one of the reasons why he was placed on probation is 


because that was his first offense. 
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Abortion is a very serious matter, especially when it is 
performed by a physician, who not only violates the law when he 
performs such an act but also betrays the traditions of his profession, 
his professional ideals, and violates the Hippocratic Oath, which every 
member of the medical profession takes. 

The Court will render judgment revoking the defendant's license. 

You may submit proposed findings of fact and a judgment. 

MR. CASEY: Thank you, Your Honor. 

(Thereupon the trial was concluded. ) 
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No. 13,906 


DR. HENRY M. LADREY, 
Appellant, 
v. 


COMMISSION ON LICENSURE TO PRACTICE 
THE HEALING ART, IN THE DISTRICT OF COLUMBIA, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


Because we feel that appellee's brief does not meet the issues 
raised in this case; and also because appellee cites a case decided by 
the United States Supreme Court subsequent to the filing of appellant's 
brief, contending that it is dispositive of one of our points on appeal, 
we feel bound to re-focus the Court's attention to what we conceive to 
be the issues involved here, and to demonstrate the inapplicability of 


said decision to the instant case. 


2 
I. INSUFFICIENCY OF THE EVIDENCE. 


As a matter of law there is not sufficient evidence in the record 
of this case to sustain the finding that defendant performed the abortion. 
No one saw him perform it. No one asked him to perform it. No one 
told him they wanted him to perform an abortion. And no one heard him 
say that he would perform one, or had performed one. Any conclusion 
that he did perform this abortion must be based on circumstantial evi- 
dence. Yet, the appellee concedes that it proved neither motive, means 
nor design. It asserts however that absence of proof as to these cir-_ 
cumstances is immaterial because it did prove that defendant had a 
guilty consciousness of the abortion, and this lone circumstance is 
sufficient to warrant the conclusion that appellant performed the act. 
Now, the only items of evidence relied upon by appellee in its brief to 
establish this conclusion were the testimony of the accomplice, Matthews, 
and the policeman, Gosman, as to certain conduct of defendant subse- 
quent to Helen's death. 


The process of all evidence is but an inference from one fact to 
the existence of another. An analysis of the inferences involved in 
reaching the ultimate fact here will demonstrate that a series of catenate 
inferences underlies the conclusion which appellee seeks to establish. 
The series of inferences intervening between the testimony of Matthews . 
and Gosman and the conclusion that defendant committed the abortion - 
each inference designated by a bracketed Roman numeral - runs thus: 
(1) from the assertions of Matthews and Gosman as to defendant's con- 
duct after Helen's death to the fact that defendant did in truth engage in 
such conduct; then (II) to defendant's "guilty consciousness;" and then 
(III) to defendant's performance of the abortion. 


Vital to the analysis of this evidence is an understanding of the 
distinction between the relevance of an item of evidence on the one hand 


and its weight on the other; the distinction between the quantum of proof 
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required to establish, in a chain of inferences, the inference immediately 
next to the ultimate fact to be proved and that necessary to establish all 
other prior inferences in the chain; and the distinction between the evalu- 
ation of the total mass of evidence and the evaluation of each evidentiary 
fact. Appellee has ignored these distinctions. Thus, it reminds the 
Court that proof beyond a reasonable doubt is not required in revocation 
proceedings as in criminal proceedings. This proposition may or may 
not be correct, but it relates only to the net persuasive effect of the 

total mass of competent evidence. Then it argues that cases may be 
proved by circumstantial evidence; that the inferences drawn from the 
circumstances must be merely "reasonable," and that the circumstances 
need not "negative every other positive or possible conclusion." But 

that principle is applicable only to that inference, in a chain of in- 
ferences, which is immediately next to the ultimate fact. Appellee does 
not address itself to the rule of law applicable to the quantum of proof 
required to establish the prior inferences underlying the ultimate in- 
ference. That rule has been clearly articulated by the Court in New York 
Life Insurance Co. v. McNeely (cited in Appellant's Bri. pp. 7, 10): 


"In criminal cases, they demand that when a conviction is to be 
based on a chain of inferences, each and every link in that chain must 
exclude every other reasonable hypothesis. In Civil cases, involving 
only property rights, the rule is not so strict, and it is sufficient, if the 
ultimate fact is to be determined by an inference from facts which are 
established by direct evidence, that it be more probable than any other 
inference which could be drawn from the facts thus proven. But when 
an inference of the probability of the ultimate fact must be drawn from 
facts whose existence is itself based only on an inference or a chain of 
inferences, it will be found that the Courts have, with very few ex- 
ceptions, held in substance, although usually not in terms, that all 
prior links in the chain of inferences must be shown with the same 
certainty as is shown in criminal cases, in order to support a final 


inference of the probability of the ultimate fact in issue." (Emphasis 
supplied) 
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That the appellee has failed to take this critical distinction into 
account is discernible from the fact that, although it includes a portion 
of the above quote in its brief, it omits that portion which appellant has 
given emphasis because appellant believes it to state the rule which is 
applicable to the instant case. 





To reach the conclusion that appellant performed the abortion 
it must have been inferred, to repeat, first that after Helen's death he 
engaged in conduct which had a guilty significance; second, that this 
conduct was the result of a consciousness of guilt; and third, that, 
inasmuch as he had such guilty consciousness, he must have performed 
the abortion. 


In order for each of these successive inferences to be used as 
a link in the chain to the last one, it must have been established not as 
the most reasonable theory but to the exclusion of any other reasonable 
theory. It is our position that, as a matter of law, the very first in- 
ference fails to meet this requirement of proof; for the basis for this 
inference is the testimony of an accomplice and a policeman and, as 
has been demonstrated in appellant's main brief, this testimony, un- 
corroborated and impeached as it was, cannot be regarded as so 
reliable and of such probative value as to leave no room for the hy- 
pothesis that their assertions may not represent the facts as they 
existed: To put it in another fashion, if the Court accepts inference 
(I) as being legally sufficient, then it must withal embrace two unarti- 
culated premises which are conjoined with that inference: (1) "An 
accomplice who makes testimonial assertions against an accused is 
likely to be asserting the truth, even though he has made prior incon- 
sistent statements under oath and has been contradicted by another 
witness for the same party who offers the accomplice. Indeed, he is 
so likely to be asserting the truth that any hypothesis that he is not, or 
that his assertions are due to some other cause than the existence of the 
facts asserted must be excluded as unreasonable;" and (2) "An arresting 
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policeman who makes, on direct examination, uncorroborated testi- 
monial assertions as to oral admissions and oral statements of an 
accused is likely to be asserting the truth, even though he completely 
contradicts himself on cross-examination. Indeed, he is so likely to be 
asserting the truth that any hypothesis that he is not, or that his 
assertions are due to some other cause than the existence of the facts 
asserted must be excluded as unreasonable." Obviously, neither of 
these premises is worthy of judicial acceptance. The trial Court was 
not justified in employing them and the inference with which they are 
conjoined as the basis for successive inferences to its conclusion that 
defendant committed the abortion. Its conclusion is clearly erroneous. 


Il. THE POLICEMAN'S TESTIMONY AS TO THE 
CONTENTS OF THE COMMUNICATION OVER- 
HEARD BY HIM ON THE TELEPHONE EXTEN- 
SION WAS INADMISSIBLE. 


Appellee relies solely upon the recent Rathbun case (Appellee's 
Br. 19) to oppose appellant's contention that the policeman's testimony 
as to the monitored telephone conversation was inadmissible. We feel 
that it can fairly be demonstrated that our position is unaffected by the 
Rathbun decision 


As appellant views Rathbun, three points seem clear: (1) The 
Supreme Court felt that Congress, in enacting Section 605 of the Federal 
Communications Act, did not intend "the results that would occur here 
from the position argued by the petitioner." No. 30 U. S. Supreme 
Court, December 9, 1957, p. 3; (2) The Court was in agreement with 
the authorities which hold that the statute proscribes the use of an ex- 
tension telephone to allow someone to overhear a conversation without 
the consent of at least one party; and (3) The Court was apprehensive 
as to: - extending "criminal liability to conduct which is wholly innocent 
and ordinary." Idat5. If we compare the instant case with Rathbun, 
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keeping these three points in mind, it becomes clear that any similarity 
between the two is not even apparent, much less real. To demonstrate 
this, it is desirable that these three points be considered in inverse 
order. 


The majority was concerned with the situation where a telephone 
call is made in the ordinary course to a subscriber who has more than 
one “ordinarily used instrument” and another listens in in order to 
record the conversation - e.g. a secretary. Did Congress intend for 
that other to incur criminal liability? The Court felt not, and may have 
accurately interpreted Congressional intent. But that is not, in any 
wise, our case. Here, instead, we have an accomplice who is in the 
hands of the police - indeed, who is at police headquarters - and who 
calls from one of several police headquarters’ extensions to a sub- 
scriber who listens alone. There is nothing "innocent and ordinary” 
here. This was but a deliberate and deceptive device of the police, far 
removed from the ordinary use of the telephone - in the normal every- 
day context of the phrase - calculated to intercept a communication not 
for the benefit of either party, but for purposes of crime detection. It 
is fervently to be hoped that the sensitivities of Americans never be so 
blunted that this type of activity be deemed to be "innocent and ordinary." 


Secondly, the Court recognized that all the Circuit Courts that 
had dealt with this question had required the consent of at least one 
party. The Court too regarded this as a sine qua non. It stressed the 
fact that the party who was a subscriber and in whose home the phone 
was located had "requested" (Id. at 1) the police to listen in and that the 
police had done so at his "direction" (Id. at 1). Can even the most un- 


initiated person suppose for a moment that the accomplice, Matthews, 
enjoyed this freedom of action? To indulge in the fancy that Matthews 
*requested” the police to listen in on their headquarters’ extension and 
that the relentless process of crime detection was held in suspense 
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while the police waited for Matthews "permission" and "direction" to 
listen in is to attribute an independence to poor Matthews which, it can 
safely be said, he did not, at the time, appreciate. Can there be any 
doubt in the minds of anyone slightly familiar with police methods that 
Matthews was directed to call the appellant, and was told what to say, 
and that he complied with alacrity? The majority in Rathbun gave no 
indication that it was prepared to scrap consent. To suppose that 
Matthews consented would require that we scrap the accepted meaning 
of the word and substitute one with only an ad hoc application. This, 
we feel, neither this Court nor the Supreme Court will do. 


Thirdly, we come to the matter of results. However much one 
might be in accord with Mr. Justice Frankfurter's dissent in Rathbun, 
one must agree that the majority's decision, in all its implications, 
achieved an acceptable compromise. One can little relish innocent 
secretaries and members of one's family becoming liable to criminal 
penalties for "innocent and ordinary" use of extensions. Too, there 
is something emotionally repugnant in the protestations of one who 
calls his victim and threatens his life that the testimony of police who 
have been requested by the victim to listen in to the threats is in- 
admissible. But our picture is so different. Here we have policemen 
using an accomplice to call a suspect repeatedly in the hope that he will 
incriminate himself. What rewards the accomplice? What prejudice to the 
suspect? The police, by deceit and stealth, intruded into appellant's 


home and obtained, by means of an ostensibly friendly telephone call, 
what is allegedly prejudicial evidence. This is but "dirty business" 

and, if anything at all is, that is the sort of evil which Section 605 seeks 
to suppress. It is implicit in the majority opinion and express in the 
dissent in Rathbun that the Supreme Court would have no difficulty in 
holding that Congress fully intended to exclude the fruits of such "dirty 
business." 
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Il. SECTION 123 IS INVALD. 


In its attempt to demonstrate that the term "misconduct" as used 
in the statute is reasonably definite and certain, appellee disclosed that 
it too is perplexed with the problem of pinning down the purport of the 
word; for, in describing its content, appellee runs the gauntlet of "wrong 
or improper conduct;" "mis-management;" "bad behavior;" "unlawful 
behavior or conduct;" "malfeasance;"" "misbehavior;" "misdemeanor; 
"misdeed;" "delinquency; "offense," and finally sums it all up as "simply 
‘unprofessional conduct.'" It then refers the Court to no other authori- 
ties than those having to do with "unprofessional conduct" and "misconduct 
in his profession. '* But, for purposes of construing Section 123, 
"misconduct" cannot be equated with "unprofessional conduct."* True it 
no doubt is that "misconduct" included "unprofessional conduct; " but it 
also includes more - so many more various kinds of behavior, that it 
sets no standard. 


Even if the Court were to ignore, or rather overrule Czarra, we 
could not say that "misconduct" is restricted in meaning to "unprofessional 
conduct;"? because (1) the present statute repealed a prior statute which 
specified "unprofessional conduct"; and (2) Section 123, also sets forth 
“professionally incapacitated" as a ground for revocation. Hence, it is 
apparent that Congress was aware of the language necessary to limit 
"misconduct" to "professional misconduct", if it wished so todo. [If 
"misconduct" then means more than "unprofessional conduct", what 
does it include? The statute gives no answer. The appellant knows 
not the answer; nor, seemingly, does appellee. In such case, we think 
that the question posed by this Court in Czarra must give us pause: 

"Doubtless all intelligent and fair minded persons 

would agree in the opinion of the board of medical supervisors 

that the act charged against the appellant in the case at bar 

amounted to conduct both unprofessional and dishonorable. 

But this is not the test of the validity of the particular 

clause of the statute. The underlying question involved 


in all cases that may arise is whether the Courts can 
uphold and enforce a statute whose broad and indefinite 
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language may apply not only to a particular act about 
which there would be little or no difference of opinion, 
but equally to others about which there might be 
radical differences, thereby devolving upon the 
tribunals charged with the enforcement of the law 

the exercise of an arbitrary power of discriminat- 
ing between the several classes of acts."" 25 App. 
D.C. 443, 453. 


It is our contention that this Court cannot uphold and enforce 
a statute which subjects a physician to revocation of his license for 


"misconduct". 


IV. THE LOWER COURT WAS WITHOUT AUTHORITY 
TO REVOKE WITHOUT ANTECEDENT CONVICTION. 
Appellant is at a loss as to the significance of that portion of 
appellee's brief which purports to meet appellant's argument that an 
antecedent conviction for abortion was required here to clothe the trial 
Court with authority to revoke appellant's license on the ground that 
he committed an abortion. 


Appellee insists that statutory interpretation, legislative history 
and judicial precedents point to the contrary. Yet, appellee offers 
legislative materials which make no reference, directly or by impli- 
cation, to Section 131, and which, consequently, shed no light as to the 
relationship to Section 123 which Congress intended Section 131 to bear 
in the operation of the statute as an integrated whole; makes no attempt 
to make a rational analysis of our statute; and cites cases which do not 
even purport to deal with the issue involved here. To illustrate, it 
cites cases in the following jurisdictions: California (Tapley); New York 
(In re Smith); and Nebraska (Munk, Matthews). But the New York 
statute expressly enumerates abortion as one of the grounds for revo- 
cation, and the California and Nebraska statutes, which both make 
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"unprofessional conduct” a ground for revocation, both expressly de- 
fine procuring a criminal abortion as being “unprofessional conduct.” 
Thus, in these jurisdictions revocation for abortion, without reference 
to conviction, is expressly authorized; hence, the jurisdiction of the 
Court to act in those cases was clear. Indeed, in two of those cases 
(Tapley, In re Smith) the Court for its decision relied expressly on the 
well recognized principle of the law of judgments that the judgment in a 
criminal case has no effect of estoppel in a civil action and is proof of 
nothing except the judgment itself. We do not quarrel with that principle. 
We simply say that we are not concerned with it here. Our thesis is 
that the United States District Court for the District of Columbia has 
not been given jurisdiction under our statute to revoke or suspend a 
physician's license for felony conduct without that physician having first 
been convicted of that conduct. 


In deciding this issue, there appears to be no body of precedents 
by which this Court is bound. Therefore, in considering the two perti- 
nent statutory provisions, we must rely upon logical deduction. And if 
we are to confine ourselves to logic, whatever reasons Congress had 
for limiting the District Court, in a criminal case involving felony con- 
duct, to revocation only if the licentiate be convicted of the felony, seem 
to us logically to lead to limiting the same District Court, in the equity 
proceeding involving felony conduct, to revocation only if the licen- 
trate has been first convicted of the felony. | 


CONCLUSION 
WHEREFORE, it is respectfully submitted that eee fails to 
show why this case should not be reversed. 
WILLIAM B. BRYANT 


WILLIAM C. GARDNER 
JOSEPH C. WADDY 


615 F Street, N. W. 
Washington 4, D. C. 


Attorneys for Appellant 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are pre- 
sented: 

1. Giving proper weight to the findings of the court of 
equity, whether circumstances adduced by direct testimony 
warrant a reasonable belief that appellant performed an abor- 
tion about which there is no question? 

2. Whether telephone conversations monitored over an ex- 
tension is inadmissible as wire taps? 

3. Whether the constitutionality of 2‘D. C. C. § 123 is prop- 
erly before this Court when the issue was in no wise raised 
below; and whether this remedial statute—that permits revo- 
cation of the physician’s license upon a finding of evidence to 
the satisfaction of the court of equity that the physician “has 
been guilty of misconduct or is professionally incapacitated”— 
is constitutional? 

4. Whether a criminal conviction of abortion is a prerequisite 
for revocation of the physician’s license under 2 D. C. C. § 123? 


(1) 


450103—57——1 








ad 


< 


a ‘Y —&- 


to 


Argument: 
I. The evidence is sufficient to support the finding that appel- 
lant committed the abortion 
II. Telephone conversations monitored over an extension are 
not inadmissible as wire-taps 
III. The constitutionality of 2 D. C. C. § 123 is not properly 


IV. 2 D.C. C. § 123 is not unconstitutional__ 
V. A criminal conviction of abortion is not a prerequisite for 
revocation of a license upon the same ground 
Conclusion 
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No. 13906 


Dr. Henry M. Laprey, APPELLANT 
v. 
CoMMISSION ON LICENSURE, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court ren- 
dering judgment for appellee, Commission on Licensure to 
practice the Healing Art in the District of Columbia, and 
revoking the license of appellant, Dr. Henry M. Ladrey, to 
practice medicine and surgery in the District of Columbia 
(J. A. 5-6). 

On July 19, 1955, appellee, through its attorney, the United 
States Attorney, petitioned the District Court to revoke the 
license of appellant, a licentiate under 2 D. C. C. § 123, the 
Healing Arts Practice Act, upon the ground, inter alia, that 
appellant was “guilty of misconduct” in that he did, “on or 
about November 23, 1954, prescribe or administer a medicine 
or drug or substance whatever, or used an instrument or means 
on the person of Helen L. Leftwich, who was then pregnant, 
with the intent of procuring a miscarriage of the person.” 
The complaint further alleged that as a result of the fore- 
going, “Helen L. Leftwich did have a miscarriage and thereafter 
expired on or about November 26, 1954.” (J. A. 1-2.) 


(1) 
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The matter coming on for trial on February 27, 1957, the 
District Court found, inter alia, that while appellant was a 
licentiate under the Healing Arts Practice Act during the 
month of November, 1954, he performed “an abortion on the 
person of Helen F. Leftwich”, as a result of which she died 
on or about November 26, 1954 (J. A. 4-5). As a matter of 
law the Court concluded (J. A. 5): 


1. Defendant Ladrey was guilty of misconduct in that, 
while a duly licensed and registered doctor and surgeon 
in the District of Columbia, defendant did perform an 
abortion on the person of Helen L. Leftwich, as a result 
of which the said Helen L. Leftwich died. 

2. As a result of the said misconduct, the license of 
defendant Ladrey to practice medicine and surgery in 
the District of Columbia should be revoked. 


A. The evidence 


Dr. Richard M. Rosenberg testified that an autopsy, per- 
formed upon the body of Helen L. Leftwich on November 29, 
1954 (J. A. 7), revealed that she died as a result of general 
peritonitis caused by a septic or “infected abortion” (J. A. 
7, 19). Doctor Rosenberg determined that the uterus of the 
deceased—who had been pregnant for about three months (J. 
A. 11)—contained a six inch in diameter placenta, which is 
ordinarily known as the “afterbirth,” to which “was attached 
four inches of umbilical cord” which could possibly “have 
extruded from the uterus, or at least from the vagina.” (J. 
A. 12.) 

George B. Matthews testified that he had known appellant 
as “a, doctor and a friend” for about a year (J. A. 27), that 
he was Helen Leftwich’s boy friend; that he had had sexual 
relations with her, and that thereafter she had missed several 
menstrual periods (J. A. 12-13). As a result of conversations 
with Helen Leftwich, Matthews visited the office of appellant, 
at 234 N Street Northwest, on the Saturday before Thanks- 
giving of 1954, about 6 o’clock in the afternoon.” Matthews 
further testified that while in the process of having his sprained 
foot taped, “I told him that Helen was pregnant and asked 
him if there was anything possible that he could do towards 
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us in that particular case.” Thereafter, appellant and Mat- 
thews agreed on a date for Matthews to bring Helen L. Leftwich 
into appellant’s office. (J. A. 15-16.) 

On the agreed date Matthews brought Helen to appellant’s 
office, waited in his outer office until all other patients had been 
attended, after which appellant “opened the door to his back 
office and motioned for Helen to come to him”. Appellant and 
Helen then went into the inner office where they remained 
behind a closed door for approximately a half-hour. When 
Helen and appellant emerged, appellant “smiled and walked 
to the door” with Helen and Matthews, who then took Helen 
to her apartment at the Rhode Island Plaza Apartments. (J. A. 
18.) 

On the following day, Sunday, Helen Leftwich was feeling 
in good spirits, not in any pain after having taken two tablets. 
Helen continued to feel fine until Wednesday (J. A. 21), on 
which day, Matthews went to Helen’s apartment, following a 
telephone call from her, and there found her lying in bed on 
a “slightly soiled,” “bloody” sheet. Matthews noticed that 
“the bathroom was cleaned up, with the exception of just a little 
blood on the toilet seat.” Among other things, Matthews 
gave Helen “two of the pills * * *” Before leaving to go 
home, Matthews helped Helen to the bathroom and while 
there, noticed “a small meaty substance protruding” from 
her vagina. (J. A. 22.) 

The next morning, Thursday, Matthews noticed that Helen 
was “weak” when he helped her to the bathroom. Matthews, 
after obtaining appellant’s telephone number from a pad on 
the telephone stand beside Helen’s bed—where she had written 
the same after leaving appellant’s office (J. A. 23)—phoned 
appellant and “asked him to come over.” Appellant told 
Matthews “he was still in bed and not to talk to him over 
the telephone about those matters.” Approximately about 
4: 30 p. m. Matthews noticed that Helen “felt a little warm.” 
Commencing about 11:00 p. m. at night, Matthews called 
appellant several times (J. A. 24) before he responded after 
an 11: 45telephonecall. “When Dr. Ladrey arrived, he rushed 
to the bed, gave Helen a needle in her right arm”, and told 
Matthews “she was dead”. Appellant then told Matthews to. 
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call an ambulance, not to mention to anyone that appellant 
had been to the apartment, after which appellant “grabbed his 
hat and the telephone number off the telephone stand and de- 
parted from the apartment.” (J. A. 25.) When appellant 
arrived, Helen Leftwich was clothed in a pajama top, “lying 
in bed, resting on two pillows”, and the “piece of flesh was 
still hanging there” (J. A. 26). 

On cross-examination Matthews testified that he and the 
deceased arrived at appellant’s office on November 20, 1954, 
about 5:45 p. m., after returning from a futile trip to New 
York where they had gone for the purpose of signing a hospi- 
tal release for Helen’s sick sister (J. A. 27-29) ; that they went 
directly to appellant’s office where they waited until about 
three persons were attended before Helen entered appellant’s 
inner office at approximately 7:45 p. m. (J. A. 30) and that 
he did not leave appellant’s office until Helen was ready to 
zo home (J. A. 31). When Matthews and Helen left appel- 
lant’s office, no patients remained (J. A. 34). 

Detective Sergeant Keith Gosman of the Metropolitan Po- 
lice Department testified that on November 27, 1954, he inter- 
rogated appellant at the Homicide Squad office at Police 
Headquarters; that Sergeant Waters was present and took 
a typed statement from appellant. Appellant admitted 
that he knew George Matthews, the deceased and where she 
lived; but denied that he had ever been to her apartment (R. 
36-37). However, after confrontation by Matthews, appel- 
lant admitted that the deceased and Matthews had been to 
his office on November 20, 1954, and that he went to the de- 
ceased’s apartment about 11:00 p. m. on November 26, 1954. 
Appellant further stated to the detective that he did not no- 
tify police because he expected Matthews to do so, and that 
he didn’t notify the Coroner because “once before he had been 
in trouble because of an abortion case.” (J. A. 39.) 

Thereafter, appellant was interrogated concerning a tele- 
phone conversation had with George Matthews, who knew 
that the same was being “monitored through an extension tel- 
ephone”’, while Matthews called from the office of the Homi- 
cide Squad (J. A. 39). At the time of the conversation, 
‘appellant was in his Washington office (J. A. 39). During 
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the conversation appellant told Matthews “to come to his 
office” and immediately hung up the telephone, after Mat- 
thews had told appellant that he was scared after having been 
questioned by the police (J. A. 40). During a second call, 
Matthews asked appellant for suggestions as to how he could 
get to the office, after stating that his car had broken down. 
“Dr. Ladrey told Matthews to catch a taxicab and come di- 
rectly to his office on N Street.” Thereafter, “Dr. Ladrey 
asked Matthews if he was sure he wasn’t being followed by 
the police”. Appellant admitted the conversations with the 
exception of asking Matthews if he was sure he wasn’t being 
followed by police (J. A. 40). 

On November 27, 1954, about 9:30 or 10:00 o’clock in the 
morning, Detective Gosman visited Helen’s apartment and 
took therefrom a three by five memo pad with indentations 
thereon. 

On cross-examination the detective testified that appellant 
refused to sign a statement and denied performing “an illegal 
operation on the deceased in this case” (J. A. 43). 

The final witness, called by appellee, pursuant to Rule 43 
(b), F. R. Civ. P., was the appellant. Following a stipulation 
that he was a licentiate under the Act since 1938, appellant 
testified that he had known the deceased and George Mat- 
thews for three or four years in a professional and social ca- 
pacity (J. A. 44). Appellant denied that Matthews and the 
deceased had come together to his Washington or Virginia 
offices during November 1954 or that Matthews had ever 
come alone to his Washington office during the same month, 
or that he had performed an abortion on the deceased; or 
that he had finally admitted that Matthews and Helen had 
been to his office; or that he told Matthews not to mention 
that he had been to the deceased’s apartment; or that he had 
touched Helen other than to feel her pulse; or that he left his 
telephone number with Helen Leftwich; or that he teok the 
telephone number from a pad laying adjacent to the deceased’s 
bed; or that he had stated to Sergeant Gosman that he had 
made no report of the death because he had been involved in 
an abortion case previously (J. A. 45-47). 

450103-—57——-2 
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' Appellant testified that Matthews came to his Virginia of- 
fice about November 10, 1954 (J. A. 45); that Detective Gos- 
man’s statements “are utterly false” (J. A. 46); that when he 
arrived the deceased was covered with a sheet which he did 
not pull back, but that he felt her pulse and told Matthews 
she was dead. (J. A. 47.) Appellant further testified that 
upon his arrest, Sergeant Gosman stated, “I arrest you in the 
death of Helen Leftwich”, to which his total response was, 
“All right”. Thereafter, appellant admitted a prior convic- 
tion of bribery in 1944, but explained, “falsely too.” (J. A. 
47-48.) 

Under cross-examination by his trial counsel the following 
transpired (J. A. 50-51): 

“Q. Doctor, can you tell us what was the occasion of 
your visit to the apartment of Helen Leftwich on Thurs- 
day, November 26, 1954? 

A. Well, Mr. Matthews called me that morning, sir, 
to come to see this girl. 

Mr. Matthews called me that morning to come to see 
his girl friend, and I asked him what was the trouble, 
and he said she was having pains and bleeding. 

I told him that morning to take her to the hospital. 
After a pause, he said to me: What doctor could you 
recommend? 

I said, if you will look in the telephone book under 
physicians and surgeons, you could get any doctor you 
want. 

My wife was right there beside me, and she heard me 
give him the answer. 

That night at about 11:30 he tried to get me two or 
three times and he could not get me, and then he called 
me at about 11:45 and I answered the telephone. 

And he said: Doctor, please come and see Helen, 
please. 

And I said: All right, I will come to see the girl. 
When I got there I found that she was dead. 

I told him that this girl was dead, and that I would 
have to notify the police. When I went to the tele- 
phone to take up the telephone, he grabbed my arm and 
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said: Don’t call the police; I will do the calling here, 
and he dialed a number, and he said over the telephone: 
My girl friend is very, very sick. He said: Send an 
ambulance; I don’t know but she could be dead. 

To whom he was talking, I don’t know, and he said: 
You better get the hell out of here, otherwise the police 
might get you. I picked up my bag and I left, sir. 

Q. Is that the only conversation you had with Mat- 
thews at the Leftwich apartment on that evening? 

A. That is the only conversation we had. 

Q. Now, except for feeling her pulse, Doctor, did you 
administer any other medicine or drug to her? 

A. No, sir.” 


Thereafter, appellant testified further on cross-examination 
that Lieutenant Harnett was the only other person present dur- 
ing his interrogation at Police Headquarters; that although he 
was asked questions, he “never admitted all those things that 
they said I stated”, and that he was not presented a “single 
paper” for hissignature. (J. A. 52.) 

Upon the conclusion of appellant’s cross-examination appel- 


lee closed its case and appellant’s motion to dismiss was denied 
upon the ground that the evidence, viewed most favorably to 
the Government “made out a prima facie case as to the princi- 
pal charge, namely, the abortion.” (J. A.52.) 

Four persons, three of whom live in the District of Columbia 
and one in Arlington, Virginia, testifying on behalf of appellant 
stated that they knew appellant and were in an office of his on 
November 20, 1954, and that they did not see George Matthews 
there between the hours of 5:30 and 8:45 p. m. 

More specifically, Reginald Montgomery testified he arrived 
at between 5:30 and 6:00 o’clock; that he waited until 7:45 
for treatment and when he left five persons were present be- 
cause hecountedthem. (R. 91-93.) 

Mrs. Montgomery, Reginald’s wife testified that she arrived 
at 6:05 and there was an “over crowded audience,” that she 
returned at 7:40 and there were four persons remaining. Mrs. 
Montgomery testified further that she visited appellant’s office 
very often, “several timesa week.” (R.94-96.) 
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Ann Lopez of Arlington testified that she arrived at approxi- 
mately 6:05; that the office was “quite crowded,” and that she 
remained until around 8:20. On cross-examination she testi- 
fied that she didn’t remember other persons present, and finally 
that she didn’t know “who was inside,” because she waited in 
the lobby until she could get a seat. (R. 96-100.) 

Paul Bridgeford testified that he arrived at 7:30, to find the 
office so crowded he became disgusted and started to leave, that 
he finally left at about 8:45 p. m. at which time four or five 
persons remained and that he “could not say” that he saw Mat- 
thewsthere. (R. 101-102.) 

Following the testimony of a character witness (R. 103-106), 
appellant testifying in his own behalf denied performing the 
abortion on Helen Leftwich on November 20, 1954, and when 
asked whether Helen or Matthews had paid him any money to 
perform an abortion, appellant responded, “Not that I know of, 
sir.”’ 

| STATUTES AND RULES INVOLVED 


The United States Constitution, Amendment V, in pertinent 


part provides: 

No person shall * * * be deprived of life, liberty or 
property, without due process of Jaw; nor shall private 
property be taken for public use, without just compen- 
sation. 


Title 2, District of Columbia Code (1951 Edition) Section 
123—Suspension and revocation of license—Procedure, in per- 
tinent part, provides: 

The District Court of the United States for the Dis- 
trict of Columbia, sitting as a court of equity, may sus- 
pend or revoke any license issued and any registration 
effected under this chapter, upon evidence showing to 
the satisfaction of the court that the licentiate or regis- 
trant, as the case may be, has been guilty of misconduct 
or is professionally incapacitated. 

Title 2, District of Columbia Code (1951 Edition) Section 
131—Suspension or revocation of license upon conviction of 
felony—Appeal as supersedeas, provides: 
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If a person licensed or registered under the provisions 
° of this chapter be convicted in the District Court of the 
, United States for the District of Columbia of any felony, 
the court, without further hearing or procedure, may 
suspend for such time and under such conditions as it 
* deems proper, or may revoke, the license or registration 
of the defendant, in addition to imposing any other pen- ss 
alty provided by law. An appeal by the defendant in | 
M4 any such case from the conviction of the offense shall 
4 act as a supersedeas to the judgment of the court sus- 
pending or revoking his license or registration. 


Title 47, United States Code (1952) Section 605—Unauthor- 
ized publication or use of communications, in pertinent part, 
. provides: 


*~t + 


ry and no person not being authorized by the 
sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, : 
effect or meaning of such intercepted communication : 
. to any person * * * ! 


_ Federal Rules of Civil Procedure, Rule 1 provides: 
These rules govern the procedure in the United States 





district courts in all suits of a civil nature whether cog- 
nizable as cases at law or in equity, with the exceptions | 
a stated in Rule 81. They shall be construed to secure | 
4 the just, speedy, and inexpensive determination of | 
every action. | 


Federal Rules of Civil Procedure, Rule 52 (a), in pertinent 
f part provides: 


o (a) Effect— * * * Findings of fact shall not be set 
‘ aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of 


4 the credibility of the witnesses. 
¢- SUMMARY OF ARGUMENT : 
’ I | 
¢ It is well established that this Court will give great weight 


to the findings of a trial court made in an equity proceeding 


—_@&& ¢ @ 
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upon controverted oral evidence, since this Court’s function 
is not to retry facts on appeal. Unless the finding below ap- 
pears “clearly erroneous” this Court will not reverse. The evi- 
dence below consisted of direct and positive proof that Helen 
Leftwich died from the aftermaths of a septic abortion; direct 
evidence of significant circumstances clearly establish that ap- 
pellant performed the abortion when George Matthews brought 
her to appellant’s apartment for that purpose while in a three- 
month state of pregnancy. The conduct of appellant while at 
the victim’s home on the night of her demise, his inconsistent 
statements made to the police, and during trial permit no other 
conclusion. Since the trial court properly and tactfully re- 
solved the question of credibility, it cannot be said that the 
finding below is “clearly erroneous.” 


II 


The Supreme Court has most recently decided that a, com- 
munication overheard by a third party—to whom consent was 
given—over a regularly used extension telephone did not con- 
stitute an interception prohibited by 47 U.S.C. § 605. Hence, 
appellant’s contention that such evidence is inadmissible is 
devoid of merit. 

iit 


Since appellant failed to raise a constitutional issue in any 
wise, either before trial or during trial, the matter is not prop- 
erly before the Court. Failure to raise any question below is 
less than failure to raise a substantial question—without which 
nothing is preserved for review. The issue was clearly waived. 


IV 


Assuming arguendo, the question is properly before the 
Court, an abundance of authorities, such as the Rules of this 
Court, case law, treaties and legislative history of 2 D.C. C. § 
123 clearly establish that “guilty of misconduct” is a well es- 
tablished standard. It simply means when applied to a given 
profession, that the conduct was “unprofessional,” and a va- 
riety of other synonyms employed by this Court. Appellant 
has utterly failed in his burden of proving that the instant 
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statute is unconstitutional beyond a reasonable doubt. The 
presumption still exists. 
V 

The legislative history of 2 D. C. C. § 123, and the Healing 
Arts Practice Act in general, clearly establish that conviction of 
abortion is not a prerequisite for revocation of a physician’s 
license. The judicial opinions of Nebraska—one of the states 
whose laws Congress took notice of before enacting this legisla- 
tion—are not adverse to this view. 


ARGUMENT 


I. The evidence is sufficient to support the finding that 
appellant committed the abortion 


Appellant contends, in effect, that the evidence presented 
below does not conform to the requisite burden of proof and 
that the complaint should have been dismissed for insufficiency 
of the evidence (Br. 18). Tosupport these contentions appel- 
lant seeks to determine, and have this Court determine, the 
credibility of two of the appellee’s witnesses (Br. 16-19), in an 
attempt to prove that the ultimate fact determined—that ap- 
pellant committed the abortion—“is not the only inference that 
can fairly and reasonably be drawn from the circumstances ad- 
duced at trial” (Br. 12). Neither the law nor the facts support 
these contentions. 

The revocation of a physician’s license constitutes neither a 
penalty nor a forfeiture, but is rather “in the nature of a 
remedial measure for the protection of the public.” Kemp v. 
Board of Medical Supervisors, 46 App. D. C. 173, 180 (1917), 
cert. denied, 234 U.S. 756. According to the weight of author- 
ity, such a revocation is not a criminal proceeding and hence 
does not require proof of a charge beyond a reasonable doubt. 
70 C. J. S., Physicians and Surgeons, §§ 18 (c), 18 (d). That 
revocation of a physician’s license is a civil proceeding in the 
District of Columbia is clear from expressed language of the 
statute,’ wherein it specifically provides, in pertinent part: 


“The District Court * * * sitting as a Court of equity, 
may suspend or revoke any license issued * * * upon evi- 


*2D.C. C. $123. 
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dence showing to the satisfaction of the Court that the 
licentiate * * * has been guilty of misconduct * * *.” 


Clearly an equity proceeding is not only civil in nature, but 
is governed by the Federal Rules of Civil Procedure, Rule 1, 
F. R..Civ. P. Rule 52 (a) thereof provides in pertinent part: 


“Findings of fact shall not be set aside unless clearly er- 
roneous, and due regard shall be given to the opportunity 
of the trial court to judge of the credibility of the wit- 
nesses.” 


This Court has previously applied such a standard in equity 
proceedings. Smith v. Wilson, 84 U.S. App. D. C. 125, 171 
F. 2d 824, 825 (1948); Elm Corporation v. E. M. Rosenthal 
Jewelry Co., 82 U.S. App, D. C. 196, 161 F, 2d 902, (1947). 
In the Elm Corporation case, this Court significantly stated, 
161 F. 2d at 906: 


“This case being one essentially of fact, great weight is 
to be given the findings of the lower court, where the case 
was tried on oral evidence before the court without a 
jury * * * It is not our function to retry those facts on 
appeal.” [Italics supplied.] 
Similarly, in Rothman v. Wilson, the United States Court of 
Appeals for the Ninth Circuit adopted the following view, 121 
F. 2d at 1006: 


“Findings of a trial court in a suit in equity, based on 
conflicting testimony, taken in open court, will not be 
disturbed on appeal. O’Brien, 1937 Cumulative Sup- 
plements to Manual of Federal Appellate Procedure, — 
2d Ed., p. 62.” 


Keller v. Potomac Electric Co., 261 U. S. 428 (1923), relied 
upon by appellant, is not opposed to the subsequent decisions 
ofthis Court. There the Supreme Court said, 261 U.S. at 444: 


“* * * the appellate court is authorized to review the 
evidence and make such order or decree as the court of 
first instance ought to have made, giving proper weight 
to the findings on disputed issues of fact which should 


7121 F. 2d 1000 (9th Cir. 1941). 
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be accorded to a tribunal which heard the witnesses.” 
[Italics supplied. ] 

It is significant that the instant case is not one composed of 
documentary evidence so as to eliminate the question of credi- 
bility below and abolish the presumptions which ordinarily 
accompany findings of controverted issues. Hence, this Court 
is not in a comparable position to determine veracity. Cf. 
Carter Oil Company v. McQuigy, 112 F. 2d 275 (7th Cir. 1940), 
affirming 27 F. Supp. 182. 

The record of the instant case reflects that the District Court 
found that appellant, a licensed physician at the time, per- 
formed an abortion on the person of Helen L. Leftwich, dur- 
ing November 1954, within the District of Columbia, as a result 
of which abortion death ensued (J. A. 4-5). That the Dis- 
trict Court’s findings were tactful is clear from the court’s opin- 
ion (J. A. 55-56) : 


“The Court. The fact that Helen Leftwich died as a 
result of an abortion is established by the testimony of 
the Deputy Coroner, who performed an autopsy on her 
body. The question whether it was this defendant who 
performed that abortion involves in turn a question of 
veracity as between the witness Matthews and the 
defendant. 

The Court has heard and observed both of them, and 
the Court believes the witness Matthews. The Court 
has taken into account that he is an accomplice and 
carefully weighed his testimony because of that fact. 
Nevertheless, the Court believes his testimony, and also 
there have been some contradictory statements made by 
the defendant to the police which detract from his 
credibility. 

The testimony of the witnesses who claim to remem- 
ber a particular day in 1954, although they had no par- 
ticular reason to single that day out, and who testified 
to having seen a crowded office in the defendant’s prem- 
ises, is incredible, especially since some of them have 
had occasion to be in the defendant’s office on numerous 

_ occasions. 
450108—S7——3 
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The Court finds the defendant guilty on the charge of 
having performed an abortion.” 


That the Court’s findings are substantiated by the evidence 
is equally clear. It was not, and is not, disputed that an abor- 
tion was performed upon Helen Leftwich. Indeed, an autopsy 
revealed that infection therefrom caused her death (J. A. 7, 
9). Ergo, the only question for the trial court was, whether 
appellant performed the abortion. Establishing the latter, 
George Matthews, testified that he visited appellant’s Wash- 
ington office in November 1954; informed appellant that his 
girl friend, Helen, was pregnant; asked appellant “If there was 
anything possible he could do towards us in this particular 
case,” and appellant set November 20, 1954, for Matthews to 
bring Helen into his office (J. A. 15-17, 28). That Matthews 
and Helen Leftwich were in appellant’s office on that date is cor- 
roborated by appellant’s admission to the police (J. A. 38). 
Likewise, Matthews’ testimony that appellant came to Helen’s 
apartment on November 26, 1954, the date of her demise, about 
11:30 p. m.—after several telephone calls, beginning in the 
morning—is also corroborated by an admission to the police 
(J. A. 38) and appellant’s testimony at trial (J. A. 50). The 
fact that appellant first denied the two incidents and only ad- 
mitted their occurrence after his requested confrontation with 
Matthews (J. A. 38), lends credence to the whole of Matthews’ 
testimony while destroying the veracity of appellant’s. 

_ The conduct of appellant in telling Matthews “not to talk to 
him over the telephone about such matters” (J. A. 24); rush- 
ing to the bed and administering an injection when he finally 
arrived and saw Helen’s condition with a piece of flesh “still 
hanging” from her lower extremities (J. A. 26); advising Mat- 
thews not to mention that he had been present; removing his 
telephone number from the bed side (J. A. 25) ; and admittedly 
not reporting the death to either the police or the Coroner 
(J. A. 51) are clear and convincing circumstances, adduced by 
direct testimony, warranting the conclusion that appellant per- 
formed the abortion on Helen Leftwich on November 20, 1954, 
during the half hour she spent in his inner office. (J. A. 18.)* 


* Suffice it to say, the negative testimony of persons who knew appellant 
and were allegedly in his Washington office on the specific date of Novem- 
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It must be recalled that Matthews knew appellant as a doc- 
tor and a friend (J. A. 27); appellant in turn admittedly knew 
Matthews and Helen in the same capacities for three or four 
years (J. A. 44). Under such existing relationships it is un- 
reasonable to assume that Matthews embarked upon such com- 
plete, detailed fabrications contended by appellant (J. A. 47), 
without any bias or prejudice shown therefor.* 

It is just as unreasonable to believe that appellant, or any 
doctor under legitimate circumstances, who had been told no 
more than his patient and friend was having pains and bleed- 
ing, would advise taking her to the hospital or when asked 
what doctor he could recommend would respond, “If you 
will look in the telephone book under physicians and surgeons, 
you could get any doctor you want.” (J. A. 50.) It is still 
more unreasonable to believe that appellant, or any doctor 
under legitimate circumstances would—after finally respond- 
ing to beseeching telephone calls—upon finding a friend and 
patient deceased, depart without any questions, expressions or 
report to the police or Coroner. (J. A. 51.) Finally, to be- 
lieve that appellant, or any doctor, would depart under legiti- 
mate circumstances without questioning alleged advice “to get 
the hell out of here, otherwise the police might get you” (J. A. 
51) is to ignore that such testimony “runs counter to normal 
experience.” * Such conduct is as consistent with the evi- 
dence of guilt demenstrated by appellant as when, after 
Matthews informed him he was scared upon being interro- 
gated by police, appellant told Matthews to come to his office, 
ber 20, 1954 (when it was crowded or overcrowded from 5:30 to 8:45) but 
did not see Matthews, is in the opinion of the trial court “incredible.” 
(J. A. 56.) Prescinding from the fact that a lapse of over two years at the 
time of trial did not pose a question of recollection and nothing was demon- 
strated to make the date a memorable occasion for either witness, the fact 
that Matthews was not seen by either, could well have been due to the 
“crowd” in appellant’s office. 

*It should be noted that Matthews was not contradicted by Dr. Rosen- 
berg as contended by appellant (Br. 9), for Dr. Rosenberg testified that a 
piece of flesh could have protruded from the body of Helen on the date 
of death. (J. A.12.) 

*This Court has stated, “To show that it [testimony] runs counter to 


normal experience tends to contradict it.” Muntz v. Premier Cab Associa- 
tion, 75 U.S. App. D. C. 389, 127 F. 24:744 (1942). 
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and later asked if he were being followed by police. (J. A. 
38.) 
The fact that appellee proved neither motive, means or de- 
sign is immaterial. Suffice it to say neither is required al- 
though evidence of each may be admissible. Likewise, 
appellant’s suggestion that his conduct after finding Helen 
deceased is reasonably and equally consistent with an inner 
sense of guilt as with an effort to ward off envolvement, be- 
cause of a prior conviction of bribery, overlooks the fact that 
appellant did not give such an explanation at trial. In fact, 
appellant contended that Detective Gosman’s testimony was 
wholly false (J. A. 46); that he did not explain why no report 
was made (J. A. 47); that most of Matthew’s testimony was 
false (J. A. 48-47); and that his prior conviction of bribery 
was also false. (J. A. 48.) Hence, there is no evidence to 
support an inference that appellant’s position could have 
been, or even was, “Don’t involve me in this, I don’t know 
anything about it” (Br. 16). Certainly, when appellant was 
arrested in the death of Helen Leftwich, he allegedly only 
said, “All right.” (J. A. 47.) Likewise, appellant’s incrimi- 
nating statements to Matthews over the telephone, not being 
specifically denied by appellant at trial, precludes reliance in 
the suggested equation. 

From the foregoing it is clear that the combination of 
circumstances revealed by the direct evidence adduced by 
Matthews, the direct evidence of appellant’s subsequent ad- 
Inissions to the police although specifically denying the abor- 
tion, and the direct evidence of appellant’s testimony at trial, 
which is contrary to normal experience, preclude a determi- 
nation other than the abortion from which Helen Leftwich 


‘died, was performed by appellant. This is so, notwithstand- 


Ing appellant’s suggestion of admitted speculations (Br. p. 

11), for which there is evidence to support neither. 

_ The Supreme Court has long recognized that there are 

cases in which positive proof “is not generally to be expected, 

_and for that reason among others the law allows a resort to 
circumstances as the means of ascertaining the truth.”* Cer- 


*The Slavers. (Reindeer), 2 Wall. 383 (U.S. 1864). 
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tainly, “positive proof” or direct evidence is not generally to 
be expected when one upon whom an abortion has been per- 
formed succumbs to the immoral and illegal operation. For 
circumstances such as this, among others, the Supreme Court 
further declared in The Slavers. (Reindeer), 69 U.S. at 401:’ 


“Circumstances altogether inclusive, if separately con- 
sidered, may, by their number and joint operation, espe- 
cially when corroborated by moral coincidences, be suffi- 
cient to constitute conclusive proof.” [Italics supplied. ] 


The law on circumstantial evidence was set forth by this Court 
in Christie v. Callahan, 75 U.S. App. D. C. 188, 124 F. 2d 825 
(1942). There the Court announced, 124 F. 2d 839, 840: 


“Circumstantial evidence may contradict and over- 
come direct and positive testimony. The limitation on 
its use is that the inferences drawn must be reasonable. 
But there is no requirement that the circumstances to 
justify the inferences sought, negative every other posi- 
tive or possible conclusion.”’ [Italics supplied.] 

Stated in another fashion, the Court in Cudahy Packing Co. v. 
National Labor Relations Board, 116 F. 2d 367, 371 (8th Cir. 
1941) declared: 


“It is not necessary in establishing a necessary fact by 
circumstantial evidence that a party upon whom the 
burden of proof rests shall present evidence to dispel 
all contradictory inferences. It is necessary, however, 
that such party produce evidence of facts and circum- 
stances which may be accepted by the trier of the fact 
as establishing with reasonable certainty the truth of 
the inference contended for.” [Italics supplied.] 


United States v. Ross, and New York Life Insurance Co. v. 
McNeely, heavily relied upon by appellant (Br. 7, 10), are not 


7A similar reasoning was employed in a criminal case where the burden, 
unlike here, was proof beyond a reasonable doubt. United States v. White, 
1% F. 2d 181, 185 (2d Cir. 1941). There, the Court stated: 

“« * * logically the sum is often greater that [sic] the aggregate of the 
parts, and the cumulation of instances * * * may have a probative force 
immensely greater than any one of them alone.” 

*92 U. S. 281 (1875). 

* 52 Ariz. 181, 79 P. 2d 948 (1938). 
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adverse to appellee. Apparently, appellant in applying the 
law to the instant case, has misconstrued the difference between 
an inference upon inference as opposed to a number of circum- 
stances proved by direct evidence from which the ultimate fact 
is determined. The instant case falls within the latter cate- 
gory. The New York Life Insurance Co. case states the appli- 
cable law thusly :*° 


“In criminal cases, they demand that when a convic- 
tion is to be based on a chain of inferences, each and 
every link in that chain must exclude every other reason- 
able hypothesis. In civil cases, involving only property 
rights, the rule is not so strict, and it is sufficient, if the 
ultimate fact is to be determined by an inference from 
facts which are established by direct evidence that it be 
more probable than any other inference which could be 
drawn from the facts thus proven.” 

This Court appropriately said seventy years ago: ™ 

“* * * it happens in chancery causes, as in all other 
causes, that the truth is oftentimes much more conclu- 
sively established by circumstances and known facts 
than it can be by the testimony of the parties themselves 
or by the written dispositions. That seems to have been 
the case in the present instance.” 


Helen Leftwich died from the abortion, so she could not 
testify what transpired behind appellant’s closed door. But 
the purpose for her being brought there by her boy friend in a 
three-month state of pregnancy and the subsequent course of 
Helen’s life, as well as the subsequent conduct of appellant, 
leaves no doubt that he performed the abortion. 

It is apparent that the District Court entertained no doubt 
that appellant committed the abortion which caused Helen’s 
death. The substantial evidence of record precludes any other 
finding. Certainly, it cannot be said that the trial court erred 
in resolving the question of credibility. Therefore, it cannot 
be said that the finding below is “clearly erroneous,” without 

which this Court will not reverse. Smith v. Wilson, supra; 

* 79 P. 2d at 954. 

* Benter v. Patch, 18 D. C. 590, 595 (1888). 
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Elm Corporation v. E. M. Rosenthal Jewelry Co., supra; Roth- 
manv. Wilson, supra; cf. Fooks v. United States.” 

Moreover, the revocation of appellant’s license was not with- 
out the incidents of due process of law. Cf. The Carter cases, 
85 U.S. App. D. C. 229, 177 F. 2d 75, cert. denied, 338 U.S. 900; 
- 89 U.S. App. D. C. 310, 192 F. 2d 15, cert. denied, 342 U.S. 862. 


II. Telephone conversations monitored over an extension are 
not inadmissible as wire-taps 


Appellant contends that the trial court committed reversible 


* error in admitting that portion of Detective Gosman’s testi- 
ts mony which concerned telephone conversations between 
appellant and the witness George Matthews, monitored by the 

‘ detective over an office telephone extension (Br. 19-20). 
4 In view of the most recent decision by the Supreme Court on 
. the very same point, this contention is devoid of merit. Rath- 
bun v. United States, —— U. 8. ——, No. 30, U.S. Sup. Ct., 
December 9, 1957. In rejecting a contention that a communi- 
a cation initiated by the petitioner and overheard by two police 


officers—over a regularly used telephone extension—consti- 

| tuted an interception within the meaning of 47 U.S. C. § 605, 

« the Supreme Court reviewed the pertinent authorities, pro and 
con before declaring (Slip. op. p.3): 


“The telephone extension is a widely used instrument 
of home and office, yet with nothing to evidence congres- 
,* sional intent, petitioner argues that Congress meant to 
FF place a severe restriction on its ordinary use by sub- 
scribers, denying them the right to allow a family mem- 
ber, an employee, a trusted friend, or even the police to 
« listen to a conversation to which a subscriber is a party. 
Section 605 points to the opposite conclusion.” 





~ 

p After construing the intent of Congress, the Court unequiv- 
ocally stated the crux of its decision—dispositive of the instant 

é question—thusly (Slip op. p. 5): 

¢ *___ U.S. App. D. C. ——, 246 F. 2d 629, 687 (1957). See also, Hearst 


Radio v. Good, 67 App. D. C. 250, 91 F. 2d 555 (1937) ; Hazen v. Hawley, 
66 App. D. C. 266, 86 F. 2d 217 (1936), cert. denied, 299 U. S. 613. | 
_™% The Court was not oblivious of United States v. Sullivan, 116 F. Supp. ; | 
480 (1953) ; affirmed, 95 U. S. App. D. C. 78, 219 F. 2d 760 (1955). : 
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application for the impanelling of a three-judge court pursuant 
LAA rr A A .AN0A_ TBnally annellant’s arguments at trial 
anything possible he could do towards us in this particular 
case,” and appellant set November 20, 1954, for Matthews to 
bring Helen into his office (J. A. 15-17, 28). That Matthews 
and Helen Leftwich were in appellant’s office on that date is cor- 
roborated by appellant’s admission to the police (J. A. 38). 
Likewise, Matthews’ testimony that appellant came to Helen’s 
apartment on November 26, 1954, the date of her demise, about 
11:30 p. m.—after several telephone calls, beginning in the 
morning—is also corroborated by an admission to the police 
(J. A. 38) and appellant’s testimony at trial (J. A.50). The 
fact that appellant first denied the two incidents and only ad- 
mitted their occurrence after his requested confrontation with 
‘Matthews (J. A. 38), lends credence to the whole of Matthews’ 
testimony while destroying the veracity of appellant’s. 

The conduct of appellant in telling Matthews “not to talk to 
him over the telephone about such matters” (J. A. 24); rush- 
ing to the bed and administering an injection when he finally 
‘arrived and saw Helen’s condition with a piece of flesh “still 
hanging” from her lower extremities (J. A. 26); advising Mat- 
thews not to mention that he had been present; removing his 
telephone number from the bed side (J. A. 25) ; and admittedly 
not reporting the death to either the police or the Coroner 
(J. A. 51) are clear and convincing circumstances, adduced by 
direct testimony, warranting the conclusion that appellant per- 
formed the abortion on Helen Leftwich on November 20, 1954, 
during the half hour she spent in his inner office. (J. A. 18.)* 


| * Suffice it to say, the negative testimony of persons who knew appellant 
iand were allegedly in his Washington office on the specific date of Novem- 


« ©«~ 4 


v 


“Every statute must be interpreted in the light of reason 


wuab A RORAe UodeustaRding te. ceae the results intended .., 


will look in the telephone book under physicians and surgeons, 
you could get any doctor you want.” (J. A. 50.) It is still 
more unreasonable to believe that appellant, or any doctor 
under legitimate circumstances would—after finally respond- 
ing to beseeching telephone calls—upon finding a friend and 
patient deceased, depart without any questions, expressions or 
report to the police or Coroner. (J. A. 51.) Finally, to be- 
lieve that appellant, or any doctor, would depart under legiti- 
mate circumstances without questioning alleged advice “to get 
the hell out of here, otherwise the police might get you” (J. A. 
51) is to ignore that such testimony “runs counter to normal 
experience.”* Such conduct is as consistent with the evi- 
dence of guilt demonstrated by appellant as when, after 
Matthews informed him he was scared upon being interro- 
gated by police, appellant told Matthews to come to his office, 
ber 20, 1954 (when it was crowded or overcrowded from 5:30 to 8:45) but 
did not see Matthews, is in the opinion of the trial court “incredible.” 
(J. A. 56.) Prescinding from the fact that a lapse of over two years at the 
time of trial did not pose a question of recollection and nothing was demon- 
strated to make the date a memorable occasion for either witness, the fact 
that Matthews was not seen by either, could well have been due to the 
“crowd” in appellant’s office. 

‘It should be noted that Matthews was not contradicted by Dr. Rosen- 
berg as contended by appellant (Br. 9), for Dr. Rosenberg testified that a 
piece of flesh could have protruded from the body of Helen on the date 
of death. (J. A.12.) 

*This Court has stated, “To show that it [testimony] runs counter to 


normal experience tends to contradict it.” Muntz v. Premier Cab Associa- 
tion, 75 U. S. App. D. C. 389, 127 F. 2d:744 (1942). ; 
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and later asked if he were being followed by police. (J. A. 
38.) 

The fact that appellee proved neither motive, means or de- 
sign is immaterial. Suffice it to say neither is required al- 
though evidence of each may be admissible. Likewise, 
appellant’s suggestion that his conduct after finding Helen 
deceased is reasonably and equally consistent with an inner 
sense of guilt as with an effort to ward off envolvement, be- 
cause of a prior conviction of bribery, overlooks the fact that 
appellant did not give such an explanation at trial. In fact, 
appellant contended that Detective Gosman’s testimony was 
wholly false (J. A. 46); that he did not explain why no report 
was made (J. A. 47); that most of Matthew’s testimony was 
false (J. A. 43-47); and that his prior conviction of bribery 
was also false. (J. A. 48.) Hence, there is no evidence to 
support an inference that appellant’s position could have 
been, or even was, “Don’t involve me in this, I don’t know 
anything about it” (Br. 16). Certainly, when appellant was 
arrested in the death of Helen Leftwich, he allegedly only 
said, “All right.” (J. A. 47.) Likewise, appellant’s incrimi- 
nating statements to Matthews over the telephone, not being 
specifically denied by appellant at trial, precludes reliance in 
the suggested equation. 

From the foregoing it is clear that the combination of 
circumstances revealed by the direct evidence adduced by 
Matthews, the direct evidence of appellant’s subsequent ad- 
missions to the police although specifically denying the abor- 
tion, and the direct evidence of appellant’s testimony at trial, 
which is contrary to normal experience, preclude a determi- 
nation other than the abortion from which Helen Leftwich 
died, was performed by appellant. This is so, notwithstand- 
ing appellant’s suggestion of admitted speculations (Br. p. 
11), for which there is evidence to support neither. 

The Supreme Court has long recognized that there are 
- eases in which positive proof “is not generally to be expected, 
and for that reason among others the law allows a resort to 
circumstances as the means of ascertaining the truth.”* Cer- 


*The Slavers. (Reindeer), 2 Wall. 383 (U. S. 1864). 
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tainly, “positive proof” or direct evidence is not generally to 
- be expected when one upon whom an abortion has been per- 
formed succumbs to the immoral and illegal operation. For 
circumstances such as this, among others, the Supreme Court 


. further declared in The Slavers. (Reindeer), 69 U.S. at 401: | 
° “Circumstances altogether inclusive, if separately con- | 
. sidered, may, by their number and joint operation, espe- | 
| cially when corroborated by moral coincidences, be suffi- | 
4 cient to constitute conclusive proof.” [Italics supplied.] ! 
« 


The law on circumstantial evidence was set forth by this Court 
6 in Christie v. Callahan, 75 U.S. App. D. C. 183, 124 F. 2d 825 
(1942). There the Court announced, 124 F. 2d 839, 840: 


“Circumstantial evidence may contradict and over- 


; come direct and positive testimony. The limitation on | 
a its use is that the inferences drawn must be reasonable. 
= But there is no requirement that the circumstances to 


justify the inferences sought, negative every other posi- 
tive or possible conclusion.” [Italics supplied.] : 
, Stated in another fashion, the Court in Cudahy Packing Co. v. ! 
National Labor Relations Board, 116 F. 2d 367, 371 (8th Cir. ! 
1941) declared: | 


“Tt is not necessary in establishing a necessary fact by | 


. circumstantial evidence that a party upon whom the 
; wt burden of proof rests shall present evidence to dispel 
all contradictory inferences. It is necessary, however, 
: that such party produce evidence of facts and circum- 
“ stances which may be accepted by the trier of the fact | 
2 as establishing with reasonable certainty the truth of | 


the inference contended for.” [Italics supplied.] 
United States v. Ross, and New York Life Insurance Co. v. 





* McNeely, heavily relied upon by appellant (Br. 7, 10), are not 
SS | 

i 4 ™A similar reasoning was employed in a criminal case where the burden, ! 
4 unlike here, was proof beyond a reasonable doubt. United States v. White, i 
12% F. 2d 181, 185 (2d Cir. 1941). There, the Court stated: 

s “* * * logically the sum is often greater that [sic] the aggregate of the 
parts, and the cumulation of instances * * * may have a probative force ; 
# immensely greater than any one of them alone.” | 
*92 U. S. 281 (1875). 

¢ * 52 Ariz. 181, 79 P. 2d 948 (1938). 
’ 
‘ | 
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adverse to appellee. Apparently, appellant in applying the ~ 
law to the instant case, has misconstrued the difference between 
an inference upon inference as opposed to a number of circum- 
stances proved by direct evidence from which the ultimate fact 
ig determined. The instant case falls within the latter cate- 
gory. The New York Life Insurance Co. case states the appli- 
cable law thusly :*° 


“In criminal cases, they demand that when a convic- 
tion is to be based on a chain of inferences, each and 
every link in that chain must exclude every other reason- 
able hypothesis. In civil cases, involving only property 
rights, the rule is not so strict, and it is sufficient, if the 
ultimate fact is to be determined by an inference from 
facts which are established by direct evidence that it be 
more probable than any other inference which could be 
drawn from the facts thus proven.” 

This Court appropriately said seventy years ago: ™ 

“* * * it happens in chancery causes, as in all other 
causes, that the truth is oftentimes much more conclu- 
sively established by circumstances and known facts 
than it can be by the testimony of the parties themselves 
or by the written dispositions. That seems to have been 
the case in the present instance.” 


Helen Leftwich died from the abortion, so she could not 
testify what transpired behind appellant’s closed door. But_ 
the purpose for her being brought there by her boy friend in a 
three-month state of pregnancy and the subsequent course of 
Helen’s life, as well as the subsequent conduct of appellant, 
leaves no doubt that he performed the abortion. 

It is apparent that the District Court entertained no doubt 
that appellant committed the abortion which caused Helen’s 
death. The substantial evidence of record precludes any other 
finding. Certainly, it cannot be said that the trial court erred 
in resolving the question of credibility. Therefore, it cannot 
be said that the finding below is “clearly erroneous,” without 

which this Court will not reverse. Smith v. Wilson, supra; 


* 79 P. 2d at 954. 
* Benter v. Patch, 18 D. C. 590, 595 (1888). 
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Elm Corporation v. E. M. Rosenthal Jewelry Co., supra; Roth- 
manv. Wilson, supra; cf. Fooksv. United States.” 

Moreover, the revocation of appellant’s license was not with- 
out the incidents of due process of law. Cf. The Carter cases, 
85 U.S. App. D. C. 229, 177 F. 2d 75, cert. denied, 338 U.S. 900; 
89 U.S. App. D. C. 310, 192 F. 2d 15, cert. denied, 342 U.S. 862. 


II. Telephone conversations monitored over an extension are 
not inadmissible as wire-taps 


Appellant contends that the trial court committed reversible 
error in admitting that portion of Detective Gosman’s testi- 
mony which concerned telephone conversations between 
appellant and the witness George Matthews, monitored by the 
detective over an office telephone extension (Br. 19-20). 

In view of the most recent decision by the Supreme Court on 
the very same point, this contention is devoid of merit. Rath- 
bun v. United States, —— U. 8. ——, No. 30, U.S. Sup. Ct., 
December 9, 1957. In rejecting a contention that a communi- 
cation initiated by the petitioner and overheard by two police 
officers—over a regularly used telephone extension—consti- 
tuted an interception within the meaning of 47 U.S. C. § 605, 
the Supreme Court reviewed the pertinent authorities, pro and 
con before declaring (Slip. op. p. 3): 


“The telephone extension is a widely used instrument 
of home and office, yet with nothing to evidence congres- 
sional intent, petitioner argues that Congress meant to 
place a severe restriction on its ordinary use by sub- 
scribers, denying them the right to allow a family mem- 
ber, an employee, a trusted friend, or even the police to 
listen to a conversation to which a subscriber is a party. 
Section 605 points to the opposite conclusion.” 


After construing the intent of Congress, the Court unequiv- 
ocally stated the crux of its decision—dispositive of the instant 
question—thusly (Slip op. p. 5): 


“—— U.S. App. D. C. ——, 246 F. 2d 629, 637 (1957). See also, Hearst 
Radio v. Good, 67 App. D. C. 250, 91 F. 2d 555 (1937) ; Hazen v. Hawley, 
€6 App. D. C. 266, 86 F. 2d 217 (1986), cert. denied, 299 U. S. 613. 

_* The Court was not oblivious of United States v. Sullivan, 116 F. Supp. 
480 (1953) ; affirmed, 95 U. S. App. D. C. 78, 219 F. 2d 760 (1955). 
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“Each party to a telephone conversation takes the risk 
that the other party may have an extension telephone 
and may allow another to overhear the conversation. 
When such takes place there has been no violation of 
any privacy of which the parties may complain. Con- 
sequently, one element of Section 605, interception, has 
not occurred.” 


Cf. Benanti v. United States, —— U.S. , No. 231, U. 8. 
Sup. Ct., December 9, 1957. 

From the foregoing, it cannot be said that the questioned 
evidence was improperly admitted. 


Ill. The constitutionality of 2 D. C. C. § 123 is not properly 
before this court 

Appellant contends that 2 D. C. C. § 123 is unconstitutional 
(Br. 20), “in that it is so vague and indefinite as to violate the 
requirements of due process.” However, the record reflects 
that this precise contention was not in any wise raised in the 
‘District Court. That appellant intended to waive this ques- 
tion is reasonably deduced from the fact that he neither alleged 
illegality of the statute as an affirmative defense; ** nor did he 


file a pretrial motion with such a contention; * nor did he make 
application for the impanelling of a three-judge court pursuant 
to 28 U.S. C. § 2282. Finally, appellant’s arguments at trial 
did not encompass the alleged illegality of the statute. 

Applicable to this type of conduct is the Supreme Court’s 
declaration in Yakus v. United States, 321 U. S. 414 (1944), 
wherein the Court stated at 444: 


“No procedural principle is more familiar to this Court 
than that a constitutional right may be forfeited in 
criminal as well as civil cases by the failure to make 
timely assertion of the right.” 


_ _Inany event, since it is clear that failure to raise a substantial 

constitutional question in the trial court precludes appellate 
consideration,”* a fortiori, failure to raise any question pre- 
serves nothing for review. 


*Rule 8 (c), F.R.Civ.P. 

* Rule 12 (b), F. R. Civ. P. 

* Shelly v. Kramer, 334 U. 8. 1, 8 (1948) ; Duignan v. United States, 274 
U. S. 195, 200 (1927). 





IV. 2D. C. C. § 123 is not unconstitutional 


Assuming, arguendo, that the constitutional validity of 2 
D. C. C. § 123 is properly before the Court, the overwhelming 
weight of authority militates against a contention that the stat- 
ute is void for vagueness, Czarra v. Board of Medical Super- 
visors,” notwithstanding. 

The rationale of appellant’s contention that the statute is 
so vague and indefinite as to violate the due process clause of 
the Fifth Amendment, in addition to his reliance upon Czarra, 
supra, may fairly be summarized in his conclusion, wherein he 
states (Br. 22): 


“Tt appears that MISCONDUCT is the one word in 
our language which can be used in such a statute to 
render it void for vagueness. The word has no guide 
post. There is no word in our language with opposite 
meaning.” 


Such rationale ignores a cardinal rule of statutory interpre- 
tation recently reiterated by the Supreme Court in Rathburn 
v. United States, supra, wherein the Court reminded, Slip opin- 
ion; p. 3: 

“Every statute must be interpreted in the light of reason 
and common understanding to reach the results intended 
by the legislature.” 


Consistent with the latter declaration, the guiding principles 
of statutory interpretation so well defined in National Mari- 
time Union of America v. Herzog," are most apropos here. 
There, the axioms were stated hence, 78 F. Supp. at 155: 


“In entering upon a consideration of this case we 
bear in mind the elementary principle, which cannot 
too often be repeated, that a court usurps legislative 
functions when it presumes to adjudge a law void where 
the repugnancy between the law and the Constitution 
is not established beyond reasonable doubt. The op- 
position between the Constitution and the law should 
be such that the judge feels a clear and strong convic- 
tion of their incompatibility with each other. So if a 


725 App. D. C. 443 (1905). 
* 78 F. Supp. 146 (D. C. D. C. 1948) ; afirmed, 334 U. S. 854. 
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court be in doubt whether a law be or be not in pursu- 
ance of the Constitution—where the repugnancy is not 
clear and beyond doubt—it should refrain from mak- 
ing the law void in effect by its judgment, lest it should 
be really repealing a valid law by a legislative act, in- 
stead of declaring it void by a judicial act.” (Foot- 
notes omitted.) 


_ With the aforementioned maxims in mind it is well to note 

that 2D.C.C. § 123 is a remedial statute primarily designed, as 

were the other sections of the Healing Arts Practice Act, to 
protect the public. Cf. Kemp v. Board of Medical Super- 
visors, SupTA. 

Consistent with the remedial nature of the statute Congress 
reposed in the District Court, rather than in an administra- 
tive agency, the duty of determining, by equitable principles, 
from evidence presented, whether a licentiate has been “guilty 

_ of misconduct or is incapacitated.” Cf. Ex parte Secombe, 19 

How. 9, 14 (U. S. 1856). Presumably, Congress had notice 

of the fact that a section of the 1896 Act, which empowered 

_ an administrative agency to revoke or suspend a license, inter 

alia, upon conviction of “unprofessional or dishonorable con- 

duct,” was declared void for uncertainty in Czarra v. Board of 

Medial Supervisors, supra. The mere fact that the present 

- statute was enacted supports such a view. Moreover, the 

legislative history in fact reflects that Congress was aware 

that the then Supreme Court of the District of Columbia had 
ruled unfavorably on one phase of the prior act.” 

The significant difference between the statute in Czarra, 
supra, and 2 D. C. C. § 123 is that in Czarra, an administra- 
tive agency conducted the proceeding, while under the present 
statute a court of equity applies its remedial jurisdiction ac- 
cording to a standard—“guilty of. misconduct”— which has, 
since time immemorial, been the proper and definite standard 
for disbarment proceedings in the legal profession; cf. Ex parte 
Secombe, supra, as well as in many other professions. See 

*” Senate Report No. 755, 70th Cong., 1st Sess. 1; House Report No. 2009, 


70th Cong., 2d Sess. 1. 
” Idid., p. 2. 
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Hatfield v. New Mexico State Board of Reg., Etc., 60 N. M. 
242, 290 P. 2d 1077 (1955). 

In Hatfield, the Supreme Court of New Mexico was con- 
fronted with the constitutional validity of a statute which 
provided, inter alia, for the revocation of an engineers license 
upon a finding that he is guilty of “misconduct in the practice 
of professional engineering * * *.” There, the court, after 
reviewing the authorities, defined “misconduct” thusly, 290 
P. 2d at 1080: 


“Webster defines misconduct as to conduct amiss; to 
mismanage; wrong or improper conduct. 27 Words and 
Phrases, p. 309, in defining misconduct states: 

“ ‘Misconduct’ is wrong or improper conduct; bad 
behavior; unlawful behavior or conduct; malfeasance. 
Sanford v. Grady, 1 Cal. App. 2d 365, 36 P. 2d 652; 
Surgan v. Parker, La. App., 181 So. 86, 89.* * * ‘“Mis- 
conduct’ is defined as ‘wrong conduct; bad behavior; 
mismanagement.’ The synonyms are ‘misbehavior; 
misdemeanor; mismanagement; misdeed; delinquency; 
offense.’ The verb ‘misconduct’ is defined: ‘to conduct 
amiss; to mismanage.’ Bailey v. Examining and Trial 
Board of Police Department, City of Helena, 45 Mont. 
197, 121 P. 572, 574.” 


See also 58 C. J. S. Misconduct, pp. 817-819, wherein it ap- 
pears, inter alia, that “misconduct” has a definite connotation 
when applied to any profession. It means simply, “unprofes- 
sional conduct.” 

From the foregoing definitions and synonyms it appears that 
this Court is not unfamiliar with the term “misconduct.” For 
Rule 7 of this Court ™ apparently has as a standard for disbar- 
ment, “guilty of conduct unbecoming a member of the bar of 
this Court.” That no reasonable distinction can be drawn 
from the standard set forth in Rule 7, supra, and “guilty of 
misconduct” set forth in 2 D. C. C. § 123 is clear from Duke v. 
Committee on Grievances, 65 App. D. C. 284, 82 F. 2d 890, 891, 
893, 895 (1936). There, “professional misconduct” and “unpro- 
fessional conduct” are used interchangeably. It also appears 


™ General Rules of the United States Court of Appeals. 
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that the late Chief Judge Stephens equated the specific charge 
of “professional misconduct” with “conduct which * * * unfits 
the person guilty thereof for continued membership in the 
bar.” 

What has been a definite standard for the legal and other 
professions is no less valid when applied to the medical profes- 
sion. 

In 1833, the Supreme Court of New York stated,”? 10 Wend. 
(N. Y.) at 458: 


“T see no constitutional objections to the law, 1 R. S. 
452, under which the proceedings in this case were had; 
it undertakes to regulate, by some general provisions, 
the practice of physic and surgery in this state; and with 
a view to the moral character, as well as the learning and 
skill of the members of this most useful and responsible 
profession, it gives to the county medical societies the 
right to try any of their members against whom specific 
charges of gross ignorance or misconduct in his profes- 
sion, or of immoral conduct or habits,-may be brought.” 


More than a century later, the highest court of New York, 
the Court of Appeals stated, 44 N. E. 2d at 411:* 

“What constitutes unprofessional conduct by a den- 
tist must be determined by those standards which are 
commonly accepted by those practicing the same pro- 
fession in the same territory. The law is a very ancient 
profession and certain forms of conduct have been 
banned as unprofessional for centuries in both England 
and America. Ancient traditions have created rigid 
bans and by common consent those who violate those 
bans should be excluded from the goodly company of 
the members of the bar. At least in part these bans 
have been formulated in Canons of Ethics adopted and 
enforced by associations of members of the bar. In the 
profession of the law no person can plead ignorance 
as palliation for professional misconduct. In vocations, 
like dentistry, more recently accepted as professions, 
professional standards are perhaps less uniform, less well 


” In re Smith, 10 Wend. (N. Y.) 449 (1833). 
™ Cherry v. Board of Regents, 289 N. Y. 148, 44 N. E. 2d 405 (1942). 





Saree reece erence LL LO CLL LL LLL CLL ae 


25 





understood, and less rigidly defined. Nonetheless, the 
standards of conduct generally accepted by practitioners 
~ in the State of New York are not so indefinite that they 
cannot be determined by qualified persons. They are 
part of the ethics of the profession and “what is gener- | 
% ally called the ‘ethics’ of the profession is but the con- | 
ra sensus of expert opinion as to the necessity of such 
standards.” Semler v. Oregon State Board of Dental 


Examiners, supra, 294 U.S. page 612, 55S. Ct. page 572, 
“ 79 L. Ed. 1086. Every member of the profession should 
a be regarded as an expert for such purpose. There is | 
a moral dereliction in failure by any member of a pro- | 
Zz fession to apply in professional practice the standards ! 
a which, by consensus of opinion in the profession, are : 
P necessary. [Italics supplied.] | 
" Subsequent thereto, the same court sustained the validity of | 
the alleged undefined term “unprofessional conduct” in Bell | 
a v. Board of Regents, 295 N. Y. 101, 65 N. E. 2d 184 (1946); 
a 163 A. L. R. 900. In doing so, the court reiterated the sig- | 


nificant Cherry doctrine verbatim at 65 N. E. 2d 188. 
It cannot be seriously contended that the code of ethics of | 
. the medical profession is not so well established, that a member ! 
of the profession lacks comprehension of what is “misconduct” | 
r “unprofessional conduct.” Cf. Duke v. Committee on Griev- | 
ances, supra; Hatfield v. New Mexico State Board of Reg., ! 


* Senate Report No. 755, 70th Cong., 1st Sess. 2. House Report No. 2008, 
4 70th Cong., 2d Sess. 2. The latter also noted that S. 3936 had the addi- 
tional support of the Commissioners of the District of Columbia, Washing- | 
ton Board of Trade, and “numerous citizens associations,” p. 1. 
~* Idid., p.& 


we 
» etc., supra; Cherry v. Board of Regents, supra; Bell v. Board | 
. of Regents, supra. ! 
Believing such a contention, the legislative history reflects | 
» that in 1928 this statute, when but proposed legislation * had ! 
4. * the support and approval of the Medical Society of the Dis- 
trict of Columbia, the Homeopathic Medical Society, the Asso- 
. ciation of Osteopathic Physicians and the Chiropractic Society ! 
4 of the District of Columbia,* in addition to the Citizens Ad- | 
P visory Counsel of the District of Columbia.”* | 
‘ "  §, 3936, 70th Cong., 1st Sess. | 
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It is significant that neither sections of S. 3936 which are 
now 2 D. C. C. §§ 123 and 131 were challenged, or sought to 
be amended, during the debates of Congress.”’ 

_ Nothing is plainer from the foregoing authorities and sources 

that there is a definite code of conduct applicable to the medi- 
cal profession, that it exists in the District of Columbia, and 
that any conduct contrary thereto is “misconduct” or “unpro- 
fessional conduct.” 

By the same token Czarra is no compelling authority for rul- 
ing the instant statute unconstitutional. Clearly, it overlooks 
the fact that the medical profession, assuming, arguendo, if not 
then, is now, and was in 1929 governed by a code upon which 
the public is entitled to rely, and which each member of the pro- 
fession is presumed to know. A breach of these standards is 
“misconduct”—undoubtedly, the reason for the support and 
approval given by the medical societies aforementioned. 
Czarra further failed to give proper consideration to the fact 
that proof of good moral character not to be distinguished from 
“professional conduct” is among others, a prerequisite for the 
issuance of a license, and that Congress had a right, if not a 
duty, to require that the same type of conduct be maintained 
throughout one’s practice of the profession. Thisis not to say 
that a license once granted does not become a right, but is to 
say that there is a marked distinction between the nature of a 
license once granted, and the quantum of proof necessary to 
revoke a license upon an intelligible standard—misconduct— 
established by the courts long before Congress sought its use. 
Considering the Court’s close analogy of criminal prosecution 
to revocation of a license, it is not unreasonable to conclude that 
phraseology employed in the statute there in question moti- 
vated the Court’s adverse decision. For instance, taking the 
pertinent section of the statute, it permitted revocation of a 
license upon “conviction of crime involving moral turpitude, 
or of unprofessional or dishonorable conduct.” It could well be 
that the Court felt a “crime * * * of dishonorable or unpro- 
‘fessional conduct” was, as such, unknown to the law. The 
Court’s citation of ambiguous criminal statutes corroborates 
this view. Cf. Czarra, supra, at p. 451. 


* 69 Cong. Rec. 8820; 9568 (1928) ; 70 Cong. Rec. 3272, 3277-84 (1929). 








27 


In any event, the presumption of constitutionality still sur- 
rounds 2 D. C. C. § 123. The abundant authorities make it 
clear that “misconduct” when applied to a given profession is 
not void for vagueness. It -is submitted that appellant has 
utterly failed in his burden of proving the contrary beyond a 
reasonable doubt. 


Y¥. A criminal conviction of abortion is not a prerequisite for 
revocation of a license upon the same ground 


Appellant contends, “When Section 123 is construed in con- 
nection with Section 131, the conviction is inescapable that 
where the conduct relied upon amounts to a felony, the equity 
court may revoke only upon finding that the licentiate has been 
convicted of the felony.” He adds, “A finding of conviction is 
required for revocation and is sufficient for revocation.” (Br. 
24.) 

Statutory interpretation, legislative history, and judicial 
precedents are adverse to such deduction. 

No citations are required for the axiom that where no am- 
biguity exists, none shall be created. It is submitted that the 
questions posed by appellant are a result of not applying to the 
statutes the plain meaning of the words therein. Cf. Rathbun 
v. United States, supra. 

Doubt as to congressional intent in the statutes is resolved 
by the House and Senate reports, supra, wherein it is stated in 
each at p. 3: ; 

“Authority is given the District Supreme Court, in 
equity proceedings, to suspend or revoke licenses or reg- 
istration upon proof. of..misconduct or professional in- 
capacity, with the right of appeals to the court of 
appeals. 

The District Supreme Court is also empowered to en- 
join the unlawful practice of the healing art, but not 
before conviction of violation of the act by the person 
sought to be enjoined.” [Italics supplied. ] 

It is also stated in each of the Reports, supra, p. 2: 

“The proposed legislation is of the type that has been 
adopted in recent years by the States of Wisconsin, 
Washington, Connecticut, Nebraska, and Minnesota.” 








28 


“The bill is the product of a number of hearings and 
conferences held during the present and last session of 
Congress, and discussion of a number of other bills em- 
bodying the same general principle.” [Italics supplied.] 

The conclusion is inescapable that Congress intended to do 
exactly what it did—permit summary revocation if a licentiate 
has been convicted of a felony (2 D.C. C. § 131) and also per- 
mit revocation by a court of equity upon evidence provided 
that the licentiate “has been guilty of misconduct * * *” (2 
D.C. C. § 123). 

Corroborating this view are judicial precedents decided prior 
even to the proposal of § 3936. In the case of In re Smith, 
supra, it was contended that an acquittal of an abortion charge 
after criminal indictment and trial, was a bar to revocation 
proceedings. The Supreme Court of New York, rejecting the 
- contention stated, 10 Wend (N. Y.) at 459: 


The trial and acquittal of the defendant upon the 
indictment for producing the abortion was no bar to 
this proceeding; they are entirely distinct and independ- 
ent proceedings, having different objects and results in 
view; the one having regard to the general welfare and 
criminal justice of the state, the other simply and exclu- 
sively to the respectability and character of the medical 
profession, and the consequences connected with or nee- 
essarily flowing from it. It is immaterial, therefore, in 
my judgment, whether the offence mentioned in the 
charge was indictable or not, and whether the indict- 
ment was disposed of upon its merits, or upon some 
matter of form. 


In Munk v. Frink, 81 Neb. 631, 116 N. W. 525, 528 (1908), 
the Supreme Court of Nebraska cited Smith, supra, and added 
to that doctrine: os ae 

If as stated by the New York Court, a trial and acquit- 
tal of the defendant upon his indictment for producing 
an abortion would not be a bar to the proceeding, it fol- 
lows as a matter of course that a trial and conviction 
for producing an abortion is not a condition precedent 
to proceedings to revoke a license. [Italics supplied.] 
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See also Matthews v. Hedlund, 82 Neb. (Sup. Ct.) 825, 119 
N. W. 17, 20 (1908), Tapley v. Abbott, 111 Cal. App. 397, 
295 P. 911, 912 (1931). 

The Nebraska decisions, supra, are of particular significance 
since the pertinent laws of that State, among others, were 
sufficiently considered by Congress to be mentioned in the 
Reports of the Senate and House of Representatives. It will 
not be presumed that Congress intended a result contrary to 
Frink, supra. 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
and order appealed from be affirmed, 
O.rver GascH, 
United States Attorney. 
Lewis CARROLL, 
EK. Rizy Casey, 
Rosert J. ASMAN, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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